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STATEMENT OF QUESTIONS PRESENTED. 


1. The question is whether, in an action against the Suc¬ 
cessor to the Alien Property Custodian under the Trading 
With the Enemy Act, as amended, Title 50 U. S. C. 
Appendix, Sections 34 and 36, funds held by the Office ot 
Alien Property pursuant to a vesting order are subject 
to the payment of debts of a non-resident alien due and 
owing at the time of vesting. 

2. The question is whether a claim of the United States 
Government for taxes on license fees paid to a non-resident 
alien during the period prior to A\ orld W ar II, was a debt 
due and owing by the alien at the time of the vesting of 
certain funds of the alien in the Alien Property Custodian. 


3. The question is whether one who has been compelled, 
as withholding agent, to pay the taxes of another on certain 
license fees according to the provisions of Sections 143 and 
211 of the Internal Revenue Code, is primarily or secon¬ 
darily liable for such tax. 


4. The question is whether one who has been compelled, 
as withholding agent, to pay the taxes of another on cer¬ 
tain license fees according to the provisions of Sections 143 
and 211 of the Internal Revenue Code, is subrogated by 
operation of law to the United States Government’s claim 
to such taxes. 
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IN TIIE 


United States Court of Appeals 

Eon the District of Columbia Circuit. 


No. 11,223. 


A. GUSMER, INC., a corporation. Appellant. 

v. 

J. HOWARD McGRATH, Attorney General of the United 
States, successor to Alien Property Custodian, 
Appellee . 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia Circuit, 
which affirmed the disallowance by the Office of Alien 
Property, Department of Justice, of a claim filed by appel- 
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lant, and dismissed on the merits appellant's complaint 
for review of such determination. Such proceedings were 
had pursuant to Section 34 of Title 50 U.S.C., Appendix, 
Trading with the Enemy Act as amended bv Public Law 
No. 322, March 8, 1946, and Public Law No. 671, August S, 
1946, 79th Congress, Second Session. The jurisdiction of 
this Court is invoked under Section 1291 of Title 28, U.S.C., 
Act of May 24, 1949, P. L. 72, 81st Congress. 


STATEMENT OF CASE. 

The case was submitted to the District Court on the com¬ 
plaint (J. A. 2), answer (J. A. 4) and certified tran¬ 
script of record of proceedings in the Office of Alien 
Property (J. A. 5) and certified supplement thereto 
(J. A. 34), filed pursuant to Section 34(a) of the Trading 
with the Enemy Act, 50 U.S.C., Appendix, with the stipu¬ 
lation that there was no issue of fact to be tried. The 
undisputed facts will be briefly summarized. 

Appellant is a New Jersey corporation with its principal 
office in Hoboken, New Jersey. 

In 1933, it obtained from a German concern, Chemiselie 
Werke Marienfelde-Ricliard Bosche, hereinafter called 
Marienfelde, the right to manufacture a product used in 
the brewing industry and the right to a design and word 
trade-mark, and the good will in connection therewith, 
throughout North and Central America, for which it paid 
a lump sum and was to pay so-called sales license fees for 
thirty years. 

For the pre-war period from 1933 up to March 31, 1941, 
appellant paid the license fees to Marienfelde without 
deducting or withholding United States income taxes. 
After March 31, 1941, when further payments were blocked 
by United States regulations, appellant accrued the license 
fees on its books to the credit of Marienfelde. 

Tn May, 1946, the Office of Alien Property vested Marien¬ 
felde's right to receive the license fees, including the 
unpaid accruals since March 31, 1941, amounting to 
$55,336.29. Pursuant to the vesting order, appellant paid 
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*o the Office of Alien Property $39,G2S.53 of these accruals 
and to the Collector of Internal Revenue the balance of 
$1;>,707.76 as income taxes on such amount with interest. 


Thereafter, appellant paid the Office of Alien Property 
the license fees up to March 31, 194-7, amounting to 
$11,06(5.4-9, making aggregate payments to the Office of 
$30,695.02. Appellant then discontinued payments because 
the Collector of Internal Revenue assessed against appel¬ 
lant, as withholding agent under Internal Revenue Code 
Sec. 143, income taxes on the license fees which appellant 
had paid Marienfelde without deducting the taxes for the 
period up to March 31, 1941. Appellant was required to 
tile returns and pay such taxes amounting to $13,363.88, 
with $6,056.53 interest and $3,340.98 penalties, aggregating 


$22,761.39. 

Appellant thereupon filed its claim to collect such 
amounts from the funds which the appellee held under the 
vesting order, on the ground that Marienfelde was the pri¬ 
mary taxpayer and, as between them, appellant's liability 
as withholding agent was secondary. The funds in the 
custody account are ample to pay the claim. (,J. A. 40) 

On motion of the Claims Branch of the Office of Alien 
Property, the Hearing Examiner dismissed the claim and 
the Director of the Office sustained such dismissal. Com¬ 
plaint was then filed for review by the District Court 
(J. A. 2), resulting in the judgment of affirmance from 
which this appeal is taken. 


STATUTES INVOLVED. 

Trading with the Enemy Act, as amended, Title 50 
IT.S.C. Appendix, Sections 34 and 36. Internal Revenue 
Code Secs. 11, 12, 143, 211. 


SUMMARY OF ARGUMENT. 

While appellant, as withholding agent, was directly 
liable for the taxes on Marienfelde’s income, Marienfelde 
was the primary taxpayer. So that, when appellant was 
compelled to pay the taxes which should have been de- 
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ducted from the pre-war license fees, Marienfolde had 
been unjustly enriched at appellant's expense. Thereupon 
appellant became entitled to reimbursement from license 
fees subsequently accrued. The vesting of such subsequent 
license fees did not deprive appellant of that rig-lit. 

The Government's claim for taxes on the pre-war license 
fees was a debt due and owing prior to the 194(5 vesting 
and enforceable against Marienfelde's property in the 
possession of the Office of Alien Property. When the 
Government elected to collect the tax claim from appellant, 
as agent, rather than from the vested property of Marien- 
felde. as primary taxpayer, appellant was subrogated as 
a matter of law to the Government's tax claim. 

Sucli subrogation did not increase the debts payable 
from the vested property; it merely continued, in favor of 
appellant, the existing tax debt which the Government might 
have collected from the property. 

Appellant, therefore, is asserting a claim for a debt 
which was due and owing at the time of the vesting of 
Marienfelde's property and is entitled to allowance of the 
claim as provided in Section 34 of Title 50, U.S.C. 
Appendix. 

ARGUMENT. 

1. The Funds held by the Office of Alien Property pursuant 
to the Vesting Order are subject to the Payment of 
Debts of Marienfelde due and owing at the time of 
the Vesting. 

This is expressly provided in Section 34(a) of the Act 
as follows: 

“Any property or interest vested in or transferred 
to the Alien Property Custodian (other than any 
property or interest acquired by the United States 
prior to December 18, 1941), or the net proceeds 
thereof shall be equitably applied by the Custodian in 
accordance with the provisions of this section to the 
payment of debts owed by the person who owned such 
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property or interest immediately prior to its vesting 
in or transfer to the Alien Property Custodian. Xo 
del>t claim shall be allowed under this section if it was 
not due and owing at the time of such vesting or 
transfer.” 

Eligible claimants are described as follows: 

“Debt claims allowable hereunder shall include only 
those of citizens of the Tinted States or of the Philip¬ 
pine Islands: those of corporations organized under 
the laws of the Vnited States or any State, Territory, 
or possession thereof, or the District of Columbia or 
the Philippine Islands; those of other natural persons 
who are and have been since the beginning of the war 
residents of the United States and who have not during 
the war been interned or paroled pursuant to the 
Alien Enemy Act (50 U.S.C. S 21); and those acquired 
by the Custodian.” 

The clear purpose of those provisions was to provide 
procedure for segregation of enemy alien assets in this 
country for the payment of the existing claims of non- 
enemy residents of the United States or its possessions or 
the Philippine Islands. It is analogous to the segregation 
of the assets of an insolvent debtor where only pre-existing 
debts are allowed and debts subsequently incurred are 
excluded. 

2. The Government’s claim for income taxes on the license 
fees paid to Marienfelde during the pre-war period 
was a debt due and owing at the time of the vesting 
and collectible from such funds. 

The Court below in its memorandum opinion (J. A. 55) 
said: 

“The petitioner is in no position to plead that he paid 
the debt of the foreign corporation because whether 
or not it would be a debt would be a matter of law 
under the law of the country where it might sue the 
foreign corporation to collect the debt.” 
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This seems to say that whether the taxes against the 
alien's income from this country are to be recognized as 
a debt depends on the law and procedure of a foreign 
forum. It is respectfully submitted that the liability of a 
non-resident alien for United States income taxes is de¬ 
pendent solely on United States law and procedure, and 
especially the right to enforce such liability against prop¬ 
erty of an enemy alien which has been vested by the 
Custodian under our statutes. 

Let us suppose in the present case that the Government 
was unable to collect the tax from the appellant, as with¬ 
holding agent, because of insolvencv or anv other reason, 
and, therefore, the Government filed its claim for the taxes 
against Marienfehle's funds in the hands of the Custodian. 
If is hardly conceivable that the Government could not 
enforce such a claim. We are sure that the Attorney Gen¬ 
eral would agree that it could. For in his brief in the Court 
below he said that “the defendant agrees that the non¬ 
resident alien's liability is both personal and primary 
even as the withholding agent’s.” 

Congress made sure in the 1946 amendments to the 
Trading with the Enemy Act that tax claims would be en¬ 
forceable against the property of enemy aliens in the hands 
of the Custodian. Section 36(a) provides: 

“The vesting in or transfer to the Alien Property 
Custodian of any property or interest (other than any 
property or interest acquired by the United States 
prior to December IS, 1941), or the receipt by him of 
any earnings, increment or proceeds thereof shall not 
render inapplicable any Federal, State, Territorial, or 
local tax for any period prior or subsequent to the 
date of such vesting or transfer * * * ”. 

Under Section 34(g), by reference to Section 191 of Title 
31 of the United States Code, tax claims are given a certain 
priority, and under Section 36(d) the term includes income 
taxes. 




The Congressional eonmients on Section 37 of the then 
pending legislation, now Section 36 of the statute, contain 
the following (U.S. Code, Congressional Service, 79tli Con¬ 
gress, Second Session, page 1482): 

“This Section requires the payment of Federal, 
State and local taxes bv tlie Custodian notwithstanding 
the fact that property vested in or transferred to him 
becomes the property of the United States.” 

(page 1483): 

“It is not intended that the payment of income 
taxes be limited strictly to those accruing on particular 
income received by the Custodian. The former owner’s 
taxes, broadly speaking, are to he paid.” 

The income taxes on the pre-war license fee payments 
were, of course, due and owing prior to the 1946 vesting 
under the statute. 

3. Appellant, having been compelled to pay taxes for which 
Marienfelde was primarily liable, is subrogated by 
operation of law to the Government’s tax claim. 

This presents the real question at issue and divides into 
two propositions. 

(a) Js between Marienfelde and appellant , Marienfelde 
teas the primary taxpayer . and appellant’s liability as 
tcifhholdiny ayent teas secondary. 

Internal Revenue Code Sections 11 and 12 contain the 
general provisions for imposing income taxes on “every 
individual” at a graduated scale of rates. Then, “in lieu 
of the tax imposed by Sections 11 and 12, Section 211 im¬ 
poses income taxes against non-resident alien individuals 
not engaged in trade or business within the United States 
upon amounts received by them from sources within the 
United States as interest, dividends, rents, salaries, etc. 
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The tax on the 11011 -resident alien is, therefore, an income 
tax imposed on him. just as are the taxes under Sections 11 
and 12 on individuals generally. 

There is nothing in these taxing provisions which im¬ 
poses liability on any person other than the one receiving 
the income. For that we must look to I.R.O. Section 143, 
“Withholding of tax at the source". That section provides 
first in subdivision (a) for withholding amounts from 
interot payable on tax-free covenant bonds to all persons, 
residents and non-residents. Next, in subdivision (1>), it 
provides for deducting and withholding the tax on certain 
amounts payable to non-resident aliens. Then, in sub¬ 
division (e). it provides that every person required to 
deduct and withhold any tax shall make a return and pay 
the tax: and every such person is made liable for the tax, 
\tith indemnity against the claims and demands of any 
person. As further protection, subdivision (e) provides: 

“If any tax required under this Section to be deducted 
and withheld is paid by the recipient of the income, it 
shall not be re-collected from tlie withholding agent; 
* * ' " (italics ours). 

The person required to withhold any pay such taxes is 
expressly designated as the “withholding agent". The 
same term is used in subdivision (f): and Section 3797, 
dealing with “definitions", contains in subdivision (a) (16) 
the following: 

'“‘’Withholding agent. —The term ‘withholding agent’ 
means any person required to deduct and withhold any 
tax under the provisions of Section 143 or 144.’’ 

Section 143 provides merely a convenient method of col¬ 
lection of the tax at the source, which has now been ex¬ 
tended in Section 1622 to salaries, wages and other remu¬ 
neration paid to employees in the United States. 

I Such withholding provisions are referred to in Commis¬ 
sioner v. Wodehouse. 337 U. S. 369, 69 S. Ct. 1120, 93 L. Ed. 
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1419, as a “mechanism of collection” (p. 381); and in Es¬ 
tate of Alexander Mart on, 47 B.T.A. 184, 187, it was stated: 

“Undoubtedly the withholding provisions of the 
Revenue Acts of 19M4 and 19MG are to facilitate a/.hnin- 
istratirelj) the collection of the fax. But. these pro¬ 
visions do not impose the fax. * * * ” (Italics ours). 


There are not two taxes, but only one. The liability im¬ 
posed on the withholding agent is not for his tax, but for 
a tax on the income of the recipient. If the withholding 
agent fails to pay, the recipient of the income is still liable, 
and the Government may collect from him wherever it can 
obtain jurisdiction over his property or person. 

As between the plaintiff and MarienYelde, therefore, the 
primary liability for the tax is Marienfelde’s. 

This conclusion is supported by the only case cited in 
the memorandum opinion (J. A. 5b) of the Court below, 
lunik of America v. ('oiledor, IMS F. (2d) 7, decided in the 
Fourth Circuit. In that case, the banl c, as withholding agent, 
had withheld taxes from dividends a nd had paid the taxes 
to the collector. Later, it was determined by the Commis¬ 
sioner of Internal Revenue that tl le dividends were not 
taxable, and the bank sued to receiver them. The Court 
said (p. S) : 


“Under these circumstances it 
payer' as defined by 2(5 U.S.C.7 
M797(a)(14), and so comes wit/ 
U.S.C.A. Tut. Rev. Code, Sec. ]'> 
to be paid to ‘taxpayers’.” • 


i the agent j is a ‘tax- 
\. Int. Rev. ('ode. Sec. 
hin the meaning of 2G 
22 authorizing refunds 


Part of this language is quotepd in the opinion of the 
Court below in the present case, with what is evidently a 
typographical error, referring tm the agent as “the" tax¬ 
payer rather than “a" taxpaye/**. Tn reality, it is such only 
by definition in connection w^th the performance of its 
duties as withholding agent. 

After the above quoted s/atement, the Fourth Circuit 
Court went on to state the contention of the defendant col- 
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lector at the right oi‘ recovery is in the stockholders as 
the printin'// ta.i payers and not in the agent who, in accord¬ 
ance with the law, has withheld from the stockholders 
moneys otherwise due them" (italics ours). 

The Court agreed with this contention, saying (p. 8): 

“ * * ‘ we hold that Sec. 143(f) was intended to pro¬ 
hibit the recovery of an overpayment of the tax by an 
agent who has alreadv reimbursed himself bv with- 
holding it from the amount paid the primary tax- 
pa/pr." (It.*ilies ours). 


A case squarely ni point is McGrath, Attorney General v. 
Draco Corporation, 183 F. (2d) 709, decided by the Court of 
Appeals for the Thi.vd Circuit on .July 2(5, 1930, subsequent 
to appellee's rejection of the claim in the present case. 

In that case, Dravo acquired from Kort, a non-resident 
alien (Jerman, the right to manufacture certain articles in 
the United States, Royalties accrued to Kort during the 
period .January 1, 19.79, to April 13, 1941, and were re¬ 
mitted to Kort in Germany without deduction or payment 
of income taxes. Then‘after, from April 16, 1941, to .June 
4, 1942, additional royalties accrued and were credited to 
Kort on Dravo's books but not remitted because the ac¬ 
count was blocked. On March 12, 1942, Dravo paid income 
taxes of $3,214.88, asst ssed against the amounts remitted 
to Kort for the period prior to April If), 1941. Dravo 
cJihrged these taxes agadnst the subsequent royalties which 
had accrued on its bookA*. 

Thereafter, on October* 2, 1942, the Alien Property Cus¬ 
todian issued its vesting omler and demanded $13,(590 as the 
entire amount of the subsequent royalties which Dravo had 
accrued on its books to the^ credit of Kort. Dravo paid the 
Custodian $10,473.12 as tlVe balance after deducting the 
taxes of $3,214.88 paid on tine earlier royalties. Dravo re¬ 
fused to pay this latter sui\i, and the Custodian brought 
suit. 

The District Court held for.Yhe defendant on the ground 
that it had the right to pay tu xes from the alien's blocked 
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account under General License Xo. 3. The Court of Ap¬ 
peals rejected this ground but affirmed on the ground that 
Dravo had a right to offset the taxes assessed on the earlier 
income against the subsequently accruing royalties, and 
that the right of the Attorney General to maintain the suit 
was no better than the alien's. 

The Attorney General in that case made the same contcn- 
lions as in the present case. lie insisted “that the payment 
of income taxes by Dravo did not create a debt due from 
Kort to Dravo which could be asserted by the latter as a 
setoff" (p. 712). lie contended that Sections 143 and 211 
of the Internal Revenue Code “imposed primary liability 
on both the withholding agent and the non-resident alien”. 
And he relied heavily on Synthetic Pat nits Co. v. Suther¬ 
land, 22 F. (2d) 491, certiorari denied 276 U. S. 630 (p. 
712). The Court said (p. 712): 

“Dravo's argument we think may be accurately 
stated as follows. The tax due on the royalties, though 
it could be collected by the Fnited Slates from either 
Dravo or Kort, was, as between Dravo and Kort, 
Kort's obligation. When Dravo paid the tax which, as 
between Dravo and Kort was due from Kort, Kort 
became indebted to Dravo in the amount of $3,214.88. 
Dravo extinguished this debt by charging Kort's ac¬ 
count with the amount of $3,214.88. This charge was 
made prior to the date of the vesting order. Kort could 
not have maintained a claim against Dravo for the 
$3,214.88 and the Alien Property Custodian must be 
deemed to stand in Kort's shoes and therefore the At¬ 
torney General, rice the Custodian, is in no better posi¬ 
tion than Kort would be if he were bringing suit to re¬ 
cover the amount specified. Kort could not recover 
from Dravo, for to permit him to do so would be to al¬ 
low him to unjustly enrich himself at Dravo’s expense: 
therefore, the plaintiff in the instant case is not en¬ 
titled to effect recovery.” 

The Court stated its conclusion as follows (p. 713): 

“In our opinion Kort would not have had the standing 
to maintain a suit against Dravo to recover from it the 
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amount of royalty which it had off-set against the tax. 
Since the rigid of the Attorney General to maintain a 
suit for recovery is no better than Kort’s, we are ot 
i the opinion that the Attorney General cannot recover.’’ 


The Court recognized that the Attorney General, rice 
Kort, had the right to recover the royalties owing to Kort, 
unless the taxes which Dravo had paid on the earlier royal¬ 
ties were chargeable as an offset; that is, unless Dravo had 
the right to recover such taxes from Kort. This necessarily 
involved the decision that, as between Kort and Dravo, 
Kort was primarily liable for the taxes on its income, and 
Dravo as withholding agent was only secondarily liable. 

We come then to the question which did not arise on the 
facts in the Dravo case and which was left open, that is, 
whether the vesting of the alien’s property was intended 
in any respect to remove it out of reach of American claim¬ 
ants. Clearly, this was not the intent of the statute which 
makes the alien's property liable for all existing debts to 
the same extent as if there had been no vesting (Point 1 
above p. 4). This is emphasized by the Custodian’s own 
statement to the Congressional Committee when the present 
statute was under consideration, as follows (Senate Report 
Xo. 1839; House Report Xo. 2398; U. S. Code Congressional 
Service, 79th Congress, Second Session, p. 1470): 


The Cu 


todian has emphasized to 


committee that 


he is anxious to satisfy the proper claims of creditors 
and the committee concur in the view that there exists 
a strong moral obligation to satisfy them inasmuch as, 
but for fhc restiny of their debtors' property, they 
would presumably hart - been able to pursue ordinary 
remedies ayainst the debtor." (Italics ours). 


This was in accord with the judicial pronouncement that 
the “alien enemy property was to be taken over in order to 
weaken the enemy, but not to injure friendly citizens of the 
United States, or to relieve alien enemies of just obliga¬ 
tions’’ (Sutherland v. Kanawha Valley Ban!:. 48 F. (2d) 
1027,1030). 
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(b) Appellant is subrogated by operation of law to the 
Government's tax claim with the right to enforce if as a 
debt due and owing prior to the vesting. 

The Court below disposed of this contention with the 
statement: 

“The theory of subrogation is false.” 

It is respectfully submitted that the present case includes 
all the elements for subrogation. 

American Surety Co. v. Bethlehem Xat. Bank, 314 
U. S. 314, 317; 62 S. Ct. 226; 86 L. Ed. 241: 

“Among the oldest of these doctrines is the rule of 
subrogation whereby ‘one who has been compelled to 
pay a debt which ought to have been paid by another is 
entitled to exercise all the remedies which the creditor 
possessed against that other.’ Sheldon, Subrogation 
(2d ed.) Sec. 11 ; see Hampton v. Phipps, 108 U. S. 260, 
263: Hodgson v. Shaw 3 Mvl. & K. 183, 191; Hayes v. 
Ward, 4 Johns Ch. 123, 130.” 


Title Guaraniee and Trust Co. v. Haven, 196 X. V. 
487, 495: 


“These cases suffice to show that there is nothin*; - in the 
nature of a lien for taxes or assessments or in the fact 
that such lien exists in favor of a sovereign taxing 
power to prevent the application of the equitable doc¬ 
trine of subrogation when justice demands it.” 


Camden v. Fink Coal <{' Coke Co.. 145 S. E. 575, 576 
(Sup. Ct. of App., IV. Va., 1928): 


“The defendant contends that a tax is not a debt, 
and therefore this is not a case for sub rotation, citing 
lions’ Eq. Principles, Sec. 417. That author relies 
on Hinrhman v. Morris, 29 IV. Va. 673, 2 S. E. 863, 
which fully support the text. * * * 

“Hineliman v. Morris was written in 1887. Since 
then the law of subrogation has been greatly expanded. 
25 R. C. L. 1322, 1323. It is now conceded that there 
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is nothing in the nature of a lien for taxes to prevent 
the application of the equitable doctrine of subroga¬ 
tion, where that doctrine would otherwise applv. Title 
Co. v. Haven. 196 X. V. 487, 494, 497), 89 X. H. 1082, 
1085, 25 L. \l. A. (X. S.) 1508, 17 Ann. Gas. 1151. And 
it is generally held that one possessed of a real or 
apparent interest in property who pays taxes thereon 
to protect it—taxes for the payment of which another 
is justly hound—is entitled to subrogation to the right 
of the taxing power. 25 K. L. 156(5; In re Baltimore 
JVarl Hominy Co. < 1). C.) 294 F. 921, 925.” 

See also: 

Texas Co. v. Miller. 165 F. (2d) 111 (CCA 5, 1947); 

Texas Co. v. Blue 11 aij Lines. 95 F. (2d) 595, 594 
(CCA 1, 1957); 

Cncsta, Be if c 0 Co. v. A 'arson. 15(5 So. 551, 55(5 (Fla. 
1951): 

American Tobacco Co. v. So. ('ar. Sat. Bl:.. 15 Fed. 
Supp. 215 (D. C. S. C., 1956). 

The rule is applied in the cases above cited to the extent 
that the person who pays the taxes of another may enforce 
the Government's lien or preference in bankruptcy. 

Subrogation carries with it all the rights of the original 
owner as of the date the claim arose. 

Prairie Stale Ban!: v. Cailed States. 164 C. S. 227, 
252: 41 L. Ed. 412: 17 S. Ct. 142: 

"In other words the * * * subrogation must be con¬ 
sidered as arising from and relating back to the date 
of the original contract.” 

That case is squarely in point. There were rival claims 
to liens on a balance of $11,850 in the bands of the United 
States Government in connection with a defaulted contract 
to erect a custom-house. Prior to default, the contractor had 
given an equitable assignment of this money to a bank as 
security for money advanced. After the contractor de¬ 
faulted, one Hitchcock, surety on his bond, completed the 
contract. The conflict arose between the bank and TIitch- 
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cock as to which had the prior claim against the money re¬ 
tained by the Government. It was held that Hitchcock’s 
right of subrogation gave him all rights under the original 
contract, including those of the United States, and related 
back to the date of the original contract. The pertinent 
language of the Court is as follows: 

“The sole question, therefore, is whether the equita¬ 
ble lien, which the bank claims it has, without reference 
to the question of its subrogation, is paramount to the 
right of subrogation which unquestionably exists in 
favor of Hitchcock. In other words, the rights of the 
parties depend upon whether Hitchcock's subrogation 
must be considered as arising from and relating hack 
to the date of the original contract, or as taking its 
origin solely from the date of the advance by him. 

“A great deal of confusion has arisen in the case bv 
treating Hitchcock as subrogated merely ‘in the rights 
of Sundberg & Co.’ in the fund, which, in effect, was 
saying that lie was subrogated to no rights whatever. 
Hitchcock's right of subrogation, when it became capa¬ 
ble of enforcement, was a right to resort to the securi¬ 
ties and remedies which the creditor (the United 
States) was capable of asserting against its debtor 
Sundberg & Company, had the security not satisfied the 
obligation of the contractors and one of such remedies 
was the right based upon the original contract to ap¬ 
propriate the ten per cent retained in its hands.” 

See also T Villiston on Contracts, Rev. Ed., Yol. IV, Sec. 
1*265. 

Appellant's right of subrogation makes it the successor 
“by operation of law” to the Government’s tax claim. 

In rc Broker, 127 F. (2d) 652, 655 (CCA 6. 1942) : 

Aetna Casualty and Snrcti/ Co. v. United States, 170 
F. (2d) 469 (CCA 2, Xov. 2, 1948) : 

Xiapara Fire Ins. Co. v. United States, 76 Fed. Suop. 
S50, 855 (cited by Judge Frank in Aetna Casualty 
and Snrcti/ Co. v. United States, snnra. 170 F. (2d) 
at ]). 471) ; GO Corpus Juris, 695-696. 

“Legal subrogation has its rise in equity, and arises 
out of a condition or relationship by operation of law.” 




Succession by operation of law is expressly provided for 
in Sec. 34(a) of the statute: 


“Legal representatives (whether or not appointed 
by a court in the United States) or successors in inter¬ 
est btj inheritance, devise, bequest, or o/x ration of laic 
of debt claimants, other than persons who would them¬ 
selves be disqualified hereunder from allowance of a 
debt claim, shall be eligible for payment to the same 
extent as their principals or predecessors would have 
been." (Italics ours) 


See also Restatement of the Law of Restitution, Sec. 
162. under which there is a comment at p. 661, that “a per¬ 
son [who] discharges an obligation may be entitled to sub- 
rotation even though the obligation was such that it was 
not assignable." In accord with this, it is well settled that 
the Federal Assignment Act, 31 U. S. (\ Sec. 203, does not 
apply to transfers by operation of law, including subroga¬ 
tion. 


Aetna ('asualtij and Saref/j Co. v. / nited States , 170 
F. (2d) 469, 471 (UFA 2) : 

Knein v. United States , 97 U. S. 392: 2(5 L. Fd. 
1065. 

Ozanie v. U. .S'.. S3 F. Supp. 4, 6. 


Appellant, therefore, has the right to enforce the Govern¬ 
ment's tax claim as a debt due and owing at the time of the 
vesting. 


4. Synthetic Patents Co. v. Sutherland, 22 F. (2d) 491 (CCA 
2,19 :7) is not applicable because of changes in the stat¬ 
ute since World War I. 

Appellee throughout the proceeding lias relied on dicta 
from the opinion of Judge Wanton in the S//nfhetie Patents 
Co. case. (J. A. 40, 50) The decision itself is distinguish¬ 
able both on the law and on the facts. 

That case arose under Section 9 of the statute in effect 
immediately after World War I. In the years 1913-1917, 
prior to the war, an American company made royalty pay¬ 
ments to non-resident German nationals (who were also 
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its sole stockholders entitled to distribution of its earn¬ 
ing's), without deducting L'nited States income taxes. After 
war was declared, the capital stock of the company owned 
by these German nationals was seized by the Alien Property 
Custodian and sold for cash. Thereafter, in 11)11), the 
company as withholding agent was compelled to pay income 
taxes on the pre-war royalties and made claim for 
reimbursement of the taxes from the funds in the hands of 
the Custodian. 

Section 9(c) of the Trading with the Enemy Act then in 
effect (50 USC, Appendix 9(e)) provided that a debt should 
not be allowed “unless it was owing to and owned bg the 
claimant prior to October (>, 1917'' . The American Com¬ 
pany, therefore, had to prove a claim “owing to and 
owned” by it prior to that cut-off date, not merely a claim 
due and owing to the government at that date. It could not 
assert a claim arising in its favor on payment of the taxes 
in 1919, two years later. It could not assert that through 
subrogation in 1919, the Government’s tax claim was “ow¬ 
ing to and owned” by the claimant in 1917. It was strictly 
limited in the theory of its complaint, as stated by the Court 
(p. 493): 

“The theory of recovery, by the logic of the com¬ 
plaint, is because of failure of the appellee to withhold 
enough to meet the taxes, and paying it to Duisberg, 
Hess, and Mann, they became, each time they received 
a payment , indebted to the appellee for the amount of 
the taxes due the government, and which should have 
been paid before making such remittance. It will be 
noted that the action is not based upon the theory of re¬ 
covering for a debt due by reason of the payment of 
March 0 . 1919 , but to recover the amount of the taxes 
accruing on said remittance as of the date on which 
each remittance went forward.” (Italics ours.) 

This presented quite a different question from the pres¬ 
ent case where the claim is asserted because the agent has 
been compelled to pay the taxes, and may by subrogation 
assert a claim due and owing to the Government at the 
time of the vesting. 
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The present statute, as amended in 1940, does not restrict 
the claimant. As in the Synthetic Patents Co. ('ase, it is 
no lomrer nccessarv to show that the debt was ‘‘owing to 
and owned" by the claimant prior to the cut-off date. It 
is sufficient that it was a debt due and owing to the Govern¬ 
ment at the time of vesting and has since been acquired by 
claimant by operation of law. 

Appellee looks mainly to obiter dicta of Judge Manton in 
that case, which it is respectfully submitted was not well 
considered and should not be persuasive with this Court. 
At no point was the right of subrogation raised or con¬ 
sidered, because it was not available under the facts or 
under the law applicable to that case. 

CONCLUSION. 

If the Government had pursued its remedy to collect the 
taxes from Marienfelde’s property, the Attorney General 
would have had no recourse against appellant (I. R. C. Sec. 
143(e), supra , p. 8). The Government’s election to en¬ 
force appellant’s liability as withholding agent, rather than 
proceed against the vested property, should not determine 
the ultimate burden. 

Marienfelde has been enriched by the receipt of the full 
pre-war license fees without tax deduction. Appellant has 
been compelled to pay Marienfelde’s taxes on these pre-war 
license fees. If there had been no vesting up to that time, 
appellant could have recouped the payment by offset 
against the subsequent royalties. In that event, the amount 
subject to vesting would have been that much less. 

The statute makes the vested property liable for Marien¬ 
felde’s debts. Subrogation to the Government’s tax claims 
brings appellant’s claims squarely within the statute. 

There is unjust enrichment of appellee as Marienfelde’s 
successor in interest unless appellant’s claim is allowed. 
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The judgment of the District Court should be reversed 
with instructions to enter judgment for appellant (plaintiff 
below). 

Respectfully submitted, 


Charles E. Scribner, 

40 Wall Street, 

New York, New York, 
Counsel. 


John J. Beatty, III, 

G2G Southern Building, 
Washington, D. C., 

Attorney for Appellant. 
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IN THE 

United States Court of Appeals 

For the District of Columbia Circuit. 


No. 11,223. 


A. GUSHER, INC., a corporation, Appellant, 

v. 

J. HOWARD McGRATH, Attorney General of the United 
States, successor to Alien Property Custodian, 
Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 
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1 Filed Dec 5 1949 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

A. Gusmer, Inc., a corporation, S16 Clinton Street, 
Iloboken, Xew Jersey, Plaintiff', 

v. 

J. Howard McGrath, Attorney General of the United 
States, successor to Alien Property Custodian, Depart¬ 
ment of Justice, Washington, D. C., Defendant. 

Civil Action Xo. 5156-49 

Complaint for Review of Disallowance of Claim for Debt. 

1. This is a complaint for review of a decision of the 
Attorney General of the United States, as successor to the 
Alien Property Custodian, disallowing plaintiff’s claim for 
debt, under the Trading with the Enemy Act of 1917, as 
amended, 50 U. S. C., Appendix Section 34(e), under which 
Act the jurisdiction of this Court is invoked. 

2. Plaintiff is and at all times hereinafter mentioned was 
a corporation duly organized and existing under and by 
virtue of the laws of the State of Xew Jersey, and has its 
principal place of business at 816 Clinton Street, Hoboken, 
Xew Jersey. 

3. On or about February 16, 1948, plaintiff duly filed with 
the defendant’s predecessor in office a notice of claim. Form 
AFC 1-C, and subsequently an amended notice of claim for 
payment of a debt owing by Chemisehe AYerkc Marien- 
felde A. G. and/or Chemisehe AVerke Marienfelde-Pichard 
Bosche (hereinafter called “Marienfelde”) to plaintiff 

from moneys of the said Marienfelde now held by 

2 the defendant as property of Marienfelde, vested in 
the defendant under authority of the Trading with 

the Enemy Act of 1917, as amended, 50 U. S. C., Appendix 
Sections 1-39, such claim being giving the designation in 
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the office of the defendant as “Debt Claim Xo. 34312.” 

4. On motion of the Chief of defendant’s Claims Branch, 
said claim came on for hearing before a Hearing Examiner 
ot the defendant, who rendered a decision dismissing the 
claim on the ground that it appeared from the aforesaid 
notice of claim that it was not an allowable debt claim within 
the meaning of Section 34(a) of said Trading with the 
Enemy Act of 1917, as amended; and, on plaintiff’s appeal 
from said decision, the defendant affirmed the decision of 
the Hearing Examiner and dismissed and disallowed said 
claim iii a decision dated October 20, 1949, notice of which 
was mailed to plaintiff on or about said date and duly re¬ 
ceived by plaintiff. 

5. Further and detailed facts relating to and in support 
of plaintiff’s claim are contained in the record of proceed¬ 
ings thereon in the office of the defendant, a transcript of 
which defendant is required to certify and file with this 
Court under the provisions of said Section 34(e) of the 
Trading with the Enemy Act of 1917, as amended, as a part 
of this cause. 

Wherefore, plaintiff demands judgment 

(1) That this Court review defendant’s determination 
disallowing plaintiff’s debt claim. 

(2) That the defendant’s determination and disallowance 
of plaintiff’s debt claim be reversed; and that defendant 
be directed to pay plaintiff the amount of its claim which 

the Court finds due; all as provided in said Section 
3 34(e) of the Trading with the Enemy Act of 1917, 

as amended. 

Charles E. Scribxer 
40 Wall Street 
Xew York 5, X. Y. 

Walter M. Bastiax 

Xational Press Building 
Washington 4, D. C. 

Attorneys for Plaintiff 


# 
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4 Filed Jan 12 1950 

Answer. 

The defendant for his answer to the complaint for review: 

I. Admits the allegations of paragraph 1 of the complaint. 

II. Admits the allegations of paragraph 2 of the com¬ 
plaint. 

III. Admits the allegations of paragraph 3 of the com¬ 
plaint. 

IV. Admits the allegations of paragraph 4 of the com¬ 
plaint. 

V. Admits the allegations of paragraph 5 of the com¬ 
plaint. 

Wherefore, the defendant demands judgment affirming 
th6 determination of the defendant disallowing and dis¬ 
missing the plaintiff’s claim. 

Dated January 12, 1950. 

i 


i 

• • • • 


James D. Hill 
Daniel G. McGrath 
Attorneys 

Office of Alien Property 
Department of Justice 
Washington, D. C. 

Attorneys for Defendant. 

****** 
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5 Filed Jan 12 1950 

Transcript of Record of Proceedings in the Offie of Alien 
Property, Department of Justice, with Respect to 
Claim of A. Gusmer. Inc., A New Jersey Corporation 
(Claim No. 34512) Under Section 34 of the Trading 
with the Enemy Act. as Amended. 

7 UNITED STATES OF AMERICA 

OFFICE OF ALIEN PROPERTY CUSTODIAN 

VESTING ORDER NO. 6306 

Re: Trade-Mark and Interests in Certain Agreements of 
Chemisclie Werke Marienfelde A.G. and/or Cliemische 
Verke Marienfelde Richard Bosche, Germany 

Under the authority of the Trading with the enemy Act, 
as amended, and Executive Order No. 9095, as amended, 
and pursuant to law, the undersigned, after investigation, 
finding; 

1. That Chemisclie Werke Marienfelde A.G. is a corpora¬ 
tion organized under the laws of Germany and is a national 
of a foreign country (Germany); 

2. That Chemisclie Werke Marienfelde Richard Bosche 
is a company organized under the laws of Germany and is 
a national of a foreign country (Germany); 

3. That the property described in subparagraph 5 (a) 
hereof is property of Chemisclie Werke Marienfelde Rich¬ 
ard Bosche; 

4. That the property described in subparagraph 5 (b) 
hereof is property of Cliemische Werke Marienfelde A. G. 
and/or Cliemische Werke Marienfelde Richard Bosche; 

5. That the property described as follows: 

(a) The trade-mark registered in the United States 
Patent Office and the registration thereof identified as fol¬ 
lows : 



Reg. Xo. Date Registrant Character of Goods 

332,716 2/2o/36 Cheinisclie AYerke Clearing Materials 

Marienfelde A.G. for use in the bev¬ 
erage industry 

together with 

(i) the respective good will of the business in the L nited 
States and all its possessions to which said trade-mark is 
appurtenant, 

(ii) any and all indicia of such good will (including but 
not limited to formulae whether secret or not, secret proc¬ 
esses, methods of manufacture and procedure, customers 
lists, labels, machines and other equipment), 

(iii) any interests of any nature whatsoever in and any 
rights and claims of every character and description to said 
business, good will and trade-mark and registration thereof; 

(iv) all accrued royalties payable or held with respect 
to such trade-mark and all damages and profits recoverable 
at law or in equity from any person, firm, corporation or 
government for past infringement thereof, 

(b) All interests and rights (including all royalties and 
other monies payable or held with respect to such interests 
and rights and all damages for the breach of the agreement 
hereinafter described, together with the right to sue there¬ 
for) created in Cheinisclie Werke Manenfelde A. G. and/or 
Cheinisclie AYerke Marienfelde Richard Boschc by virtue of 
an agreement between Cheinisclie AYerke Marienfelde A. G. 
and/or Cheinisclie AVerkc Marienfelde Richard Boschc and 
A. Gusmer, Inc. together with Ange Gusmer dated March 
4, 1933, including all modifications of and supple- 
8 ments to such agreement including, but not limited 
to, a supplementary agreement between said parties 
dated March 25, 1933 and a further supplementary agree¬ 
ment between said parties dated May 31, 1935) which agree¬ 
ment relates, among other things, to trade-mark Registra¬ 
tion Xo. 74,854, dated August 17, 1909 and renewed, 



is property of, or is property payable or held with respect 
to trade-marks or rights related thereto in which interests 
are held by, and such property itself constitutes interests 
held therein by, nationals of a foreign country (Germany), 

And having made all determinations and taken all action 
required by law, including appropriate consultation and 
certification, and deeming it necessary in the national 
interest. 

Hereby Vests in the Alien Property Custodian the prop¬ 
erty described above to be held, used, administered, liqui¬ 
dated, sold or otherwise dealt with in the interest and for 
the benefit of the United States. 

Such property and any or all of the proceeds thereof 
shall be held in an appropriate account of accounts, pend¬ 
ing further determination of the Alien Property Custodian. 
This Order shall not be deemed to limit the power of the 
Alien Property Custodian to return such property or the 
proceeds thereof in whole or in part, nor shall it be deemed 
to indicate that compensation will not be paid in lieu 
thereof, if and when it should be determined to take any 
one or all of such actions. 

Any person, except a national of a designated enemy 
country, asserting any claim arising as a result of this Or¬ 
der mav, within one rear from the date hereof, or ■within 
such further time as may be allowed, file with the Alien 
Property Custodian on Form APC-31 a notice of claim, 
together with a request for a hearing thereon. Nothing 
herein contained shall be deemed to constitute an admission 
of the existence, validity or right to allowance of any such 
claim. 

The terms “national” and “designated enemy country” 
as used herein shall have the meanings prescribed in Sec¬ 
tion 10 of Executive Order No. 0005, as amended. 

Executed at "Washington, T). C. on May 20, 1046. 

(Signed) James E. Markham 
(Official Seal) Alien Property Custodian 
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22 Received Aug 23 1948 Office of Chief Hearing 

Examiner for Debt Claims 

UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 

Debt Claim Xo. 34512 

Docket Xo.- 

In the Matter of: 

A. Gusmer, Inc. 

(Chemische AVerke Marienfelde A. G. and/or Chemische 
AVerke Marienfelde Richard Bosclie, Germany, Alleged 
Debtor) 

Motion to Dismiss. 

To the Chief Hearing Examiner in Charge of Debt 
Claims: 

Upon the Xotice of Claim (Xo. 34512) of A. Gusmer, Inc., 
a Xcw Jersey corporation, filed February 16,194S, the Chief 
of the Claims Branch hereby moves pursuant to section 
504.26 of the Rules of Procedure for Claims to dismiss the 
above-numbered claim upon the following ground: 

That it appears from the Xotice of Claim that the claim 
of A. Gusmer, Inc. is not an allowable debt claim within 
the meaning of section 34 (a) of the Trading AAuth the 
Enemy Act, as amended, in that: 

(1) The payment of withholding taxes pursuant to sec¬ 
tion 143 of the Internal Revenue Code does not create a 
debt within the meaning of section 34 of the Trading AVith 
the Enemy Act, as amended; 

(2) The requirement of section 34 that a debt must be 
due and owing immediately prior to vesting bars the allow¬ 
ance of a claim based on reimbursement for payment of 
withholding taxes paid in 1947 and 1948, subsequent to the 
vesting of the former owner’s property; and 
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(.3) The claim is not allowable on the theory that claim¬ 
ant, bv payment of the withholding taxes to the Collector of 
Internal Revenue is subrogated to the rights of the Collec¬ 
tor under section 36 of the Act to obtain payment of such 
taxes from this Office. 

There is attached to this motion (Exhibit A), and made 

a part thereof, a pliotostatic copy of an English translation 

of the agreement between claimant and the former owner 

of the vested property whose interest was vested on 

23 May 20,1946, (Vesting Order Xo. 6306), dated March 

4, 1933, and supplemental agreements dated March 

25, 1933 and Mav 31, 1935. 

* * 


Dated: Aug 20 1948 


Julius Schlezinger 
Chief , Claims Branch 


24 TRANSLATION. 


The following agreement is concluded between the 
Chemische Werke Marienfelde A.G., Berlin-Marienfelde, 
represented by its managing Board, Directors Willi Kues- 
ter and Dr. Karl Ruecker, also of Berlin-Marienfelde 
(hereinafter called Marienfelde) on the one part, and a) the 
firm of A. Gusmer, Inc. of Woodbridge, New Jersey, and b) 
Mr. Aage Gusmer of Woodbridge, New Jersey, on the other 
part: 

Marienfelde is the owner of a secret process for the 
manufacture of the world known Mammut Pitch and Mam- 
mut Coating Materials. 

The following trademarks and design trademarks are 
registered for Marienfelde: 


Word: “Mammut” 


German Registered Trademark 

93,314 

United States 

74,854 

Canada 

19,232 

Mexico 

23,509 
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Design Trademark Mammoth Head 
with word “Mammut”: 

German Registered Trademark 13,765 

including Cuba and Mexico, also 
furthermore in application stages: 

Design Mammoth Head in Germany, 

United States and Canada 

After this preliminary statement, Marienfelde and 
A. Gusmcr, Inc. and Aage Gusmer personally agree as fol¬ 
lows : 

Article 1 

Ma ricnfclde grants A. Gusmer, Inc. the right to manu¬ 
facture Mammut Coating Materials and Mammut Pitch for 
the following countries: 

a) Canada 

b) United States 

c) Mexico 

d) Cuba 

Marienfelde is obligated to see to it that its customers do 
not supply these goods to the territory of the other party. 

Article 2 

Marienfelde grants A. Gusmer, Inc. the right to use the 
design and word trademark in question for the Mammut 
products in accordance with Article 3—but only for these— 
and to use the designation Mammut therefor in every man¬ 
ner commercially customary. Accordingly, it assigns its 
good will for the four countries in question to A. Gus- 
25 mer, Inc. and consents to and applies for the assign¬ 
ment of the Mammut trademarks registered for it in 
the four countries mentioned. It undertakes to make all 
the declarations necessary under the laws of these coun¬ 
tries in the form prescribed in these countries at the ex¬ 
pense of A. Gusmer, Inc. 
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A. Gusmer, Inc. undertakes to maintain the trademarks 
thus assigned to it and to defend the Mainniut trademarks 
against all illegal competition damaging these rights. 

Marienfelde grants A. Gusmer, Inc. the right to register 
the design and word trademark independently for itself in 
one of the countries listed in Article 1 at the expense of 
A. Gusmer, Inc. 

A. Gusmer, Inc. and Mr. A. Gusmer personally similarly 
obligate themselves to assign to Marienfelde after the ter¬ 
mination of the agreement the old trademarks acquired by 
them as well as the new trademarks registered for them, 
including the good will and to make all the declarations nec¬ 
essary according to the laws of the four countries men¬ 
tioned in the form prescribed in the countries at the ex¬ 
pense of Marienfelde. 

For the granting of the trademarks, A. Gusmer, Inc. pays 
to Marienfelde a lump sum of $3000 (Three Thousand Dol¬ 
lars) immediately on conclusion of the agreement and be¬ 
fore revelation of the manufacturing process in accordance 
with Article 3. 

Article 3 

a) For carrying on the manufacture within the sales ter¬ 
ritory in America in accordance with Article 1, Marienfelde 
gives A. Gusmer, Inc. the formulae for: 

1) Manumit Pitch for wooden transport barrels. 

Manumit Pitch for transport barrels of iron without pas¬ 
teurization properties. 

Manumit Pitch for transport barrels of iron with pas¬ 
teurization properties. 

Manumit Pitch for inside coating of wooden storage bar¬ 
rels and wooden fermintation tanks. 

Mammut Pitch (brown) for inside coating of iron con¬ 
tainers. 

2) Mammut (black) for inside coating of iron storage 
tanks and iron fermintation tanks. 

3) Mammut for inside coating of cement containers in¬ 
sofar as A. Gusmer, Inc. is interested therein. 
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26 b) A. Gusmer, Inc. and Mr. A. Gusmer personally 
undertake: 

1) To keep the formulae and the manufacturing experi¬ 
ences absolutely secret both directly and indirectly; 

2) To refrain from all manufacturing in and all sales to 
territories other than those granted in Article 1 and not to 
further same either directly or indirectly; 

3) To carry out the manufacture carefully and exactly 
in accordance with the formulae and instructions given in 
order not to jeopardize the good international reputation of 
Mammut product; 

4) To submit to Marienfelde at any time on demand sam¬ 
ples for testing. 

Article 4 

1) Marienfelde agrees to A. Gusmer, Inc. also manufac¬ 
turing and selling its Pitch Kotite. 

2) For the amount of Kotite sold by it, it has to pay the 
same fees as established in Article 5 for Mammut. 

3) As a matter of course A. Gusmer, Inc. primarily de¬ 
votes itself to the sale of Mammut products. If the cus¬ 
tomers demand same, however, Gusmer is authorized also 
to sell varnishes and Kolophonium-Resinoil Pitches, liquid 
at low temperatures, as a side line. 

Article 5 

A. Gusmer, Inc. pays Marienfelde the following sales li¬ 
cense fees: 

a) For the first ten years 

I. For the Mammut and Kotite products for uses in ac¬ 
cordance with Article 3, irl, 5 cts. ($0.05) for each kg. 

II. For the Manumit and Kotite products for the uses of 
Article 3, #2 and =3 

For the first 10,000 kg. 15 cts. 

For the next 10,000 kg. 13 “ 

For the next 10,000 kg. 11 “ 

For the next 10,000 kg. 9 “ 

For all further sales above 40,000 kg. 7 3 ,4 “ 
for each kg. 
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27 


A. Gusmer, Inc. and A. Gusmer personally guaran¬ 
tee Marieul'elde for the first ten years of the dura¬ 
tion of this agreement a minimum license sum of $4000 
(Four Thousand Dollars) annually even if the license fee on 
the acounts actually sold do not reach this figure. This 
$4000 (Four Thousand Dollars) is carried in gold currency. 

b) For the following contract years it is agreed as fol¬ 
lows : 

1) There is no minimum license fee to be paid. 


The 

lice 

use fee 

amount ir 

respective of quantitie 

For 

the 

lltii to 

20t!i year 



as 

per 

A rtiele 

-1 


3 cts. 

as 

per 

Article 

5 rr2 and 

~ d per kg. 

4 cts. 

For 

tile 

21st to 

.‘JOth year 



as 

per 

Article 

d -i 


15 cts. 

as 

per 

A rtiele 

I) =2 and 

—d per kg. 

2 cts 

A ft. 

r d<> years 

no license 

fee is ])ay; 

able. 

ter t 

err.i 

ination 

of the ag 

reement, A. 

Gusmer, 1 

ated 

to 

return 

the formal 

lac delivere 

d to him c 


continue lo keep their contents secret. 

As reg; rds the payment of the license fees, the following 
i< agreed upon: 

A. (iusmer, Inc. will keep special sales records of sales of 
Mammut and Kotite products. These sales records arc to 
show: 

Date of sale, 

(Quantity and kind of products sold and the countries and 
provinces in which the sales are made. 

Marienfoldc has the right to inspect these books, also 
through a representative. Marienfelde has the right to have 
a neutral American Certified Public Accountant, concern¬ 
ing the identity of whom the parties to the contract must 
agree. check the agreement of the entries in these special 
<n!es records with the original books of the bookkeeping 
department. The expenses for such checking are to be 
borne bv Marienfelde. 



AS The Certified Public Accountant is not authorized 

to communicate to Marienfelde the names and ad¬ 
dresses of the customers. The books are to be kept at the 
seat of A. Gusmer, Inc. 

A. Gusmer, Inc., at the close of every calendar quarter 
gives Marienl'elde a statement in accordance with the 


above-mentioned special sales records on the basis of these 
books. The license sum computed on this basis is to be paid 


Marienl'elde within two 


after the approval of this 


statement by Marienfelde. 


Article 7 


A. Gusmer, Inc. deposits at the Prussian State Bank 
(Scehandlung) Berlin, $7500 (Seventy Five Hundred Dol¬ 
lars) in cash. The amount is to be paid into a joint account 
bearing the designation ‘‘Chemische Werke Marienfelde 
A.G. and A. Gusmer, Inc.’*, of which only both parties 
jointly have the right to dispose. Furthermore, A. Gusmer, 
Inc. gives Marienfelde blank drafts in the total amount of 
$17,bOO (Seventeen Thousand Five Hundred Dollars) in 
seven drafts of $2500 (Twenty Five Hundred Dollars) each. 
The drafts must be accepted by Mr. Gusmer personally and 
by A. Gusmer, Inc. These drafts are also to be deposited 
with the Prussian State Bank (Seehandlung) in a joint cus¬ 
todian account as above. 


A. Gusmer, Inc. has the right to exchange the amounts 
deposited in cash or blank trade acceptances for shares of 
Marienfelde up to the amount of Ten Thousand ($10,000) 
Dollars. The shares are to be charged to him at par value. 
This deposit guarantees as a contract fine in its full amount 
for the obligation to keep secret the formulae and manu¬ 
facturing experiences in accordance with Article 3 (b) (1). 

If A. Gusmer, Tnc. violates the agreement in other re- 


speets, a contract fine of $2500 (Twenty Five Hundred Dol¬ 
lars) arises for each violation. The contract fine becomes 
due if Marienfelde serves warning on A. Gusmer, Tnc. in 
writing threatening the arising of the contract fine and 
A. Gusmer, Inc. repeats the violation. 
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If a contract fine Las become due more than seven times, 
a further violation entails the becoming' due of the total 
sum deposited. The right to contract lines still exists even 
when the deposit has been exhausted. 

The security thus given by A. Gusmer, Inc. is released 
two years after termination of this agreement, at the latest, 
however, after forty years, computed from the conclusion 
of the agreement. 

A violation of the contents of Article 3 (b) (4) is not a 
contract violation in the sense of these stipulations. 

29 Article S 


Each contracting party obligates itself to inform the 
other of all improvements, new developments and working 
experiences in the production field in accordance with 
Article 3 of this agreement and thereby to put the other 
party to the contract without charge in a position to em¬ 
ploy for the purposes of the agreement these improve¬ 
ments, new developments and production experiences, irre¬ 
spective of whether these improvements, etc. are patented 
or not. 


Maricnfelde obligates itself to offer for purchase or un¬ 
der license agreement to A. Gusmer, Inc. its new develop¬ 
ments (present and future) which are within the business 
field of Marienfelde, but outside the scope of this agree¬ 


ment. The right is reserved to make special agreements 


concerning them. 


A. Gusmer, Inc. has the right to purchase from Marien¬ 


felde at a reasonable price the products it makes. 


Article 9 


Place of delivery and payment is Berlin. German law is 
to apply to this agreement. 

Article 10 


Both parties to the agreement obligate themselves mu¬ 
tually to support the other party in the defense of its rights 
of all kinds. 
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Article 11 

The provisions of this agreement also apply to the suc¬ 
cessors in law of the two parties to the agreement, as well 
as to those companies in which Mr. Gusmer personally or 
A. Gusmer, Inc. participate now or in the future. 

Article 12 

Amendments of this agreement must be in writing. Oral 
commitments are without effect. 

Article 13 

The relation of Marienfelde to A. Gusmer, Inc. respect¬ 
ing the representation of Marienfelde in Great Britain and 
Ireland remains unaffected bv this agreement. 

w o 

30 Article 14 

The cost of stamp fees of this agreement are borne by 
A. Gusmer, Inc. 

Berlin, March 4th, 1933. 

(Sgd) A. Gusmer, Ixc. 

A. Gusmer 
President 
(Sgd) Aage Gusmer 

(Rubber Stamp) Chemische Werke Mariex- 

felde Aktiexgesellschaft 
(Sgd) Willi Kuester 

Dr. Karl Kuecker 

31 TRANSLATION. 

Supplement to Agreement of March d, 1033. 

Article 7 of the agreement of March 4,1933 is modified in 
that the parties to the contract chose the Commers-und- 
Privatbank, Aktiengesellschaft, in Berlin, in place of the 
Prussian State Bank (Scehandlung in Berlin). 
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The accounts concerning- the cash deposit as well as the 
drafts to he deposited are to be opened with the former. 
Berlin, March 2o, 1933. 

(Sgd) A. Gusmer, Inc. 

A. Gusmer 
President 
(Sgd) Aagf. Gusmer 

(Rubber Stamp) Ghemische Werke Mariex- 

FE LDE A KTIEN GESE LLSC11A FT 

(Sgd) Willi Kuesteii 

Dr. Karl Euecker 

32 TRANSLATION. 

Supplement 

To the Agreement of March 4, 1933 between the Ghemische 
Werke Marienfelde A.G. in Berlin-Marienfelde 

and 

a) The firm of A. Gusmer, Inc., Woodbridge, New Jersey, 
now Hoboken, New Jersey, 
b) Mr. Aage Gusmer, same place. 

I. 

To Article 1 of the above agreement: 

The territory for Gusmer is extended to include the Cen¬ 
tral American countries: Guatemala, Honduras, HI Salva¬ 
dor, Nicaragua, Costa Rica, Panama and West Indies. 

II. 

To Article 5 of the above agreement: 

Gusmer obligates itself to assume a further guaranty of 
a minimum license fee in the amount of $1000 (One Thou¬ 
sand Dollars) annually, payable from July 1, 1935 on for 
the duration of Article 5 of this agreement of March 4, 1933, 
i.e., until March 31, 1943. 
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The minimum license of $4000 (Four Thousand Dollars) 
in gold currency assumed in accordance with Article 5 of 
the above agreement remains in force unaltered. 

The adjustment of the above $5000 (Five Thousand Dol¬ 
lars) takes place on a quarterly basis with the the quanti¬ 
ties to be accounted for in each quarter, whereby the calen¬ 
dar year is taken as the contract year. 

III. 

To Article 3 of the above agreement: 

The license fee in accordance with Article 3 of the above 
agreement under (1), but only for Mammut Pitch for 
wooden transport barrels and as per Article 4 par. 2, for the 
amount of Kotite sold is reduced in accordance with Article 
5 from 5c (five cents) to 4c (four cents) for each kilogram. 


IV. 


For the production of a cheap Mammut transport barrel 
Pitch to be newly taken up, Gusmer pays a license fee in 
the form of resin, namely for each 10,000 (ten thousand) 
kilograms of this transport barrel Pitch (Mammut-trans- 
parent) 3,000 (three thousand) kg. American resin, Typ 
IP' “p’ “K” eif Hamburg with 20 % commercially cus- 
tomary tare until March 31, 1943. 

From April 1, 1943 to March 31, 1953, the license fee is 
reduced from 3,000 kg. resin to 1,500 kg. resin, 

From April 1, 1953 to March 31, 1963, the license fee is 
reduced from 1,500 kg. resin to 750 kg. resin. 

The payment of the license fee commences July 31, 1935 
and terminates on March 31, 1963. 


In case the importation of American resin is prohibited 
in Germany or in case it is impossible or made impossible 
for Marienfelde to work up the quantities of resin due, the 
parties agree on a new arrangement to the effect that the 
license fee is to be paid in dollars on a similar value basis. 
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V. 

Article 7 of the above agreement is amended to the effect 
that the deposit envisaged there is dropped, with the ex¬ 
ception of the blank trade acceptances. 

Berlin, May 31, 1933. 

(Rubber Stamp) Ciiemiscue Werke Marien- 

FF.LDE A KTI EX GESELLSCli AFT 

(Sgd) A. Gusmer, Ixc. 

A. Gusmer 
President 
(Sgd) A AGE GuSMER 
(Sgd) AVilli Kuester 

Dr. Karl Rueckeii 

34 OFFICE OF ALIEN PROPERTY 

DEPARTMENT OF JUSTICE 

Debt Claim Xo. 34512 
Docket Xo. 48 34DC MGS 

In the Matter of: 

A. Gusmer, Inc. 

(Chemist-lie "Werke Marienfelde A. G. and/or Chemische 
"Werke Marienfelde Richard Bosche—Alleged Debtor) 

Order for Hearing and Designation of Hearing Examiner. 

It appearing from the memorandum of the Chief of 
Claims Branch dated August 20, 194S, that the parties have 
agreed as to the time and place for oral argument upon 
the motion to dismiss filed in this matter, and that each of 
tile parties should submit a brief prior to said oral argu¬ 
ment, and pursuant to the provisions of the Trading with 
the Enemy Act and the Rules of Procedure for Claims of 
this Office. 

It Is Ordered that George W. Carr, a hearing examiner 
of this office, be and he hereby is designated hearing exam¬ 
iner to hear and decide the issues involved in said motion 



to dismiss and to perform all of the duties incident thereto 
authorized by law. 

It Is Further Ordered that said oral argument be held 
on Monday, September 27, 1948 at 2:30 o'clock in the after¬ 
noon of that day (E. S. T.) at the Office of Alien Property, 
120 Broadway, New York, Xew York. 

It Is Further Ordered that the Chief of the Claims 
Branch file and serve his brief on or before September 7, 
1948 and that claimant file and serve his brief on or before 
September 17, 1948; and that the time for filing reply 
briefs, if any shall be deemed necessary, shall be fixed by 
the hearing examiner at the time of said oral argument. 

Georoe AY. Carr 
Acting Chief TJcoring Ex¬ 
aminer for Debt Claims 


August 26, 194S 































3 

£ 

§ 

I 

t 

JZ 


£-c 

M * 

55 

<5 

.3 

•r — 

_ m 

c " 
« * 

r- “Z 

.5 

«o ""* 

V a 


*■ 3 

is 


ss 


c 

i 

3* 

K J 


I « 

C » 

£.5 


a 

.^3 
_o v ^ 

« £j 

"o “ *• 
■s ; 2 

~ -c-= 

a * * 

«3| 
C = | 


g 

o 

P *> 


P 

g 


d 

© 

t. 

u 


v. 

o 


a 


o 


5 

© 

© 

© 

d 

d 

p 

d 

o 

I 


X 

p 




m 

CO 

m 

Cl 


Cl 

H 

o 

Cl 

© 

»d 



© 

Vi 


d 

© 

o 

© 

c 

d 

2 



rH 

in 

c- 

to 

rH 

rH 

Cl 

to 

p- 

■*v 

CO 

CO 

p 

ho 

© 

p 

© 

© 

© 

33 

p 


p 

d 

p 

o 


d 

• 

• 

• 

• 

• 

• 

• 

• 

i* 

• 


d 


© 

ho 

P 

P 

d 

p 

© 

o 


d 


p 


p 

CD 

Cl 

rH 

rH 

CO 

Cl 

in 

o 

CO 

P 

p 

a 


p 

d 


© 



r< 

© 

•t 


© 



o 

CD 

CO 

Cl 

CD 

Cl 

m 

p- 

in 

CD 

CD 

© 


o 

ho 

© 

«c 

d 

d 

> 

X 

o 


33 

d 



D* 

o 

in 


CO 

co 

m 

to 

P- 

P- 

»rt 

© 

d 

d 

rH 

> 


c 

P 

•H 

d 


p 

P 

© 





0k 

0k 

0k 



•N 

V 

m 

a 

a 


d 

O 

© 

d 

3 

d 

p 

Cl 



d 



CO 

to 

to 

CO 

CO 

rH 

rH 

to 

rH 

CO 

d 

o 

p 

p 

p 

.O 

© 


p 

Jo 


rH 

Cl 

Vi 

G 












CO 


o 

o 

© 

e 

d 

p 

d 

© 

d 

33 


rH 

O 

© 












-o 

'd 

C 

c 

d 

© 


p 

rH 

p 

© 

© 

o 




»• 












© 

p 


r. 

a 

•»> 

rH 

o 



d 

p 


© 

a 

© 








CO 




p 


d 

d 

© 

lO 

d 

33 

© 

•V 

CO 


r? 

© 

d 

1C 

p 


CO 

CO 

in 

to 

CO 

CO 


to 

> 

•d 

© 


rH 

to 


33 


to 


CO 

rH 

P 


o 

© 

to 

CO 

CO 


CD 

CO 

o 

pi 

i 

m 

© 

© 

p 

X 

c. 

Cl 

© 

p 




to 


P. 

© 

rH 

© 

• 

• 

• 

# 

• 

• 

• 

• 


« 

rH 

ho rH 

© 

a p 

ap 

£ 

rH 

• 

Cl 

© 

o 

d 

rH 

P 

P- 

CO 

Cl 

CD 

to 


Cl 

p 

i 

CD 


© 

d 

© 

d 



JC 



© 

rH 

c 

© 

d 

o 

© 

o 

CD 

in 

to 

to 

CD 




in 

© 

rH 


p 

© 


d 


o 

d 

d 


d 


© 

Vi 

p 

o 

C 

rH 

p- 

CD 


to 

CD 


o 

© 

rH 

p 

p 


rH 

d 

c 

p 

o 

o 

#» 


© 

> 


c 

0k 

m 

0 k 







0 

p 

d 

c 

rH 

d 

to 

d 

p 


p 

o 

rH 


33 

© 

© 

p 

rH 

rH 

rH 







CO 

p 


o 

d 

d 




d 

p 


CO 

o 

P 

X 

d 


<o- 









<o> 

|H 

c 

d 

>> 

d 

>» 

p 

© 

c 

© 

© 


p 















d 

o 

•rH 

o 


d 

© 

p 

d 

© 

d 

p 


C 

rH 

d 












d 


© 

p 

•> 

s»4 

© 

d 


CO 

G 

© 

rH 

P 

d 

© 


to 

CO 

rH 


rH 

to 

CO 

o 

co 

co 

© 

© 

© 

3 

to 


P 

p 

X 


© 

d 



G 

M 

h 

CO 

to 

•* 

m 

Cl 

rH 

CO 

Cl 

CD 

Cl 

a 

'd 

p 


to 

d 

© 

p 

Q 

p 

> 

to 

*>33 

P 

P 

p 

• 

• 

• 

• 

• 

• 

• 

• 

O 

• 


5 

i 

© 

Cl 

c 

p 

d 

© 

© 

© 

d 

P 

P 

© 

P 

p 

rH 

m 

CD 

Ti< 

CO 


in 

rH 

CO 

o 

*d 

o 

c 

d 

rH 

d 

c 

V 

P 

d 

X 

< 

5 

P 

P 

5 

d 

m 

o 

CO 

** 

to 

p- 

p p 

in 


p 


o 




p 


P 

d 



d 

o 

C 

a 

c 

to 



CO 

to 

CO 

co 2> 

to 

to 

d 

© 

c 



r*. 


P 

rH 

d 

rH 

d 

G 

V 

P 

C 

© 










0 


d 


© 


to 

•n 

o 

d 



© 

d 



d 

a 










CO 

p 

d 

d 

© 


to 

© 

V 

>> 

d 

2 

d 

*"D 

p 

Vi 

© 


<f> 









&> 

© 

© 


p 

xz 

Cl 

© 


o 

o 

p 

c 


© 

O 













© 

> 

*% 

d 

o 

1—i 

K 

p 

p 

© 

© 

© 

d 

© 


© 












p 

© 

p 

p 

p 


d 

d 

X 

p 

p 


o 


P 

p 


OJ 

rH 

in 

CD 

m 

to 

tn 

Cl 

CO 

CO 

© 

cc 

o 

CO 

d 


p 

C5 


© 

c 

© 

p 

>> 

c 

d 


to 

CO 

CD 

rH 

CD 

in 

o 

m 

p- 

CO 

p 


p 


3 

in 


K 

p* 

r-* 

p 

p 

P 

p 

p 


X 

• 

« 

• 

• 

• 

• 

• 

• 


• 

c 

rH 

^3 

d 


CO 

30 


o 

p 


d 

© 

p 

© 

d 

3 

p- 

rH 

m 

CD 

rH 

CD 

rH 

p- 


to 

p 

d 

© 

© 

d 


o 

d 

d 


© 

© 

a 

d 

© 

c 

E-i 

o 

CO 


P- 

to 

rH 

co 

CD 

rH 

CD 


d 

d 

p 

© 

r* 

p*-« 

G 

rH 

© 

© 

33 

>> 


rH 

rH 

d 



CD 

Cl 

to 

to 

rH 

Cl 

rH 


CO 

•V 

P 


•H 

p 

© 

CO 

o 


© 

P 


© 

d 

rH 



«k 


m 


0k 

0 * 


m 

0 

0 

© 

© 

© 

c 

d 

p 



s 

X 


rH 

33 

o 

o 

** 


rH 

c—i 

rH 

rH 

rH 

rH 


CO 

rHJ 

to 

© 

p 

x: 


d 

d 


p 

o 

d 

V 

d 

P 

p 

o 

a 


o 









p 4 


S 

E-i 


C P 


o 

p 

p 

g 


o 

33 

p 

v. 

o 


f~l G 
P P 
CO O 


a 

33 

p 


a 

© d 
33 © 
p p 
G 
d 


to 


u 

V. 


P o 


g 

© 

© 

* 

P 

© 

33 


a g © 
© to © 
p G K 
pi d 
d P 

g © 
p oa x: 

a o 
o © d 

POO 


o 

£ 

p 


o Vi 


p 

i-> © 
g 33 
p,p 


© 

p 

o 


>>d 

£§ 

d —- 
C X> 

G — 


o 


33 © 
P > 


- a v-t i-i 

^ o d 
o c 
a e p 

d ® H W 

® d © rH P 

J-i P G P £-« 

© O «J X> O 


G 

G| 

© 

H 


CO'tfiOCOtNCOClOHIP 
tototototototo-^^ d 
CiC500>C5000 01iP 
PPPPPPPPPo 

E-< 


P rH *» 
G lO P 
d • © 

o ts © 
fioi 
d to © 

~p 

® ci c 

x:<»p 

p 

S-i P 
© O C 
d d 


a 

33 

p 


p 

33 

to 


g 

© 

>>j: 

.q p 


vt 

o 

a 

>» a 

p p 

p d 

*H rH 


Vi 

O 

CO 

d 

c 


*. 

p 

g 

© 

a 

o 

G 

a 

c 

© 


c 

o 

p 

© 

© 

Vl 

Vi 

o 

o 

p 


I p 

P © 

d a 
>* 

o g 
® 
® 




P 

>><n 

O Cl 

c - 

® CO 

.a d p 

G*& 
® 

P, O 

P 

® 


P 

o 

G 


co 3 o 

33 

d p 

P P © XZ •* 

CO © © 

d • 

<p p 

o d > p co 

• p 

p © 

< 

©dd 

to © P 

P © 

a 

""i sJ3i VOi 

CD 33 P 

p 

O Vi 

33 OP 

to p qj 

33 d 

u o 

s Si 33 

•> G 

O P 

Vi 

© O O © - 

to d © 

d to 

© 

Vi P © P 

ip g a 

m 

P O 

© 03 d to 

CJ 

d 

G P 

p p t d 

© • 

d ® 

d Vi 

d © p 

Vi - <£ 00 

p p 

O Vi 

2 © ~ © © 

O P- 

© p 

|° 

p d c- D> 3 

•cj* tO Cl 

a c 


d p p ho 

a ci m p 

m 

© 

p d ci *» d 

d p • 


33 33 

O P P P < 

0 


© 


© 

XZ 

P 


d 
PUP 
o 

p o 
g 

d 

a 


to 

~iO o 

OOP 
CO « 

CO *» 

u*r> 

© 

ZtZ 

d .a 
© 

CDfc, 
01 


© 
p 33 
> p 


& 


5 


p 

g 


c 

o 


c 

o 


d 

p 

o 


o 

'd 

© to •» 

© - >1 

S CO p 

<d © 


d 

p 

o 

© 

fi 


O P 
P o 
© 

P o 

► O 

o 


d 

© 

V. 

o 


g 

© 

> 

o 

o 

o 

p 


p 

o 

© 

a 

© 

© 

p 


© 

© 

x 

d 

p 

P 

o 

Vt 

P 

o 

p 

© 

*d 


o 

p 

G 

O 


v-« 

o 

c 

o 

p 

© 

© 

© 

m 

© 

o 

a 


© • © p 

p v» p a d 

O OCO O 
p p 

>>j^a 


d 


© 
xz 
p p 
d 

JO C 

O P 

^ p 
d o 
© p 
£> 
Vi © 
O •d 


Vi 

O 

P 
C 
d 
o 
a 

d 

© 
© .G 
XZ p 

Eh 

Vi 

O 

P 

C 

d 

o 

o 

o 

d 


o 
6 
3 3 


•d 

© 

2 

o 

o 

d 

© 

© 


Vi 

O 

© 

o 

Vi 

Vi 

o 

© 

xz 

p 

o 

p 


2 

p 

P 

c 

d 

o 

a 

d 


a 

p 

d 


© 

p 

p 


o 4 


(Continue on a supplement if necessary) 











If original creditor was an individual or a group of individuals, including a partnership, was 
he (they) a citizen of the United States or the Philippine Islands at all times he (they) held the claim? 
Yes □ No □ (Check one). If no, give country (countries) and dates of otl^er citizenship- 
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39 DEPARTMENT OF .JUSTICE 

OFFICE OF ALIEN PROPERTY 

Decision of George W. Carr Hearing Examiner. 

Debt Claim No. 34512 
Docket No. 4S 34DC M6S 
In the Matter of: 


A. Gusmek, Inc., a New Jersey corporation 

(Chemisclie Werke Marienfelde A. G. and Chemische 
Werke Marienfelde Richard Bosclic, Alleged 
Debtors) 

Statement of the Case 


Notice of Claim (Form APC-1C) was filed February 16, 
1948 pursuant to the Rules of Procedure for Claims of this 
Office, S CFR 1947 Supp. Part 504, 12 F.R. 5565, August 19, 
1947 (now Part 502, 13 F.R. 9503, December 31, 1948) and 
Section 34 of the Trading with the Enemy Act, as amended 
(50 U.S.C. App. Sec. 34), hereinafter called ‘‘the Act." 

By Vesting Order No. 6306, dated May 20, 1946 the Alien 
Property Custodian 1 vested a certain trade-mark with its 
appurtenances, and interests and rights in certain agree¬ 
ments with claimants, including rights to receive royalties, 
as property of the alleged debtors, nationals of a foreign 
country (Germany). 

The Notice of Claim alleges in substance that the alleged 


debtors owed a debt to claimant that was due and owing at 
the time of the vesting of their properties in the Custodian, 
within the meaning of Section 34(a) of the Act; that claim¬ 
ant is a corporation organized and existing under the laws 
of New Jersev; and that it is therefore eligible for and 
entitled to payment of said debt. The amount claimed was 
$16,704.76 plus interest at 6 per cent per annum, which was 
amended at the hearing, upon leave applied for and granted, 
bv increasing the amount claimed to $22,761.39 plus inter- 


i Now succeeded by the Attorney General under Executive Order 97SS. 




est. A Notice of Amended Claim showing this increase 
was tiled on September 24, 1948. 

40 The money available for the payment of debts 

owed by the alleged debtors, under Section 34(d) of 
the Act, is 849,385.19 less a reserve for administrative ex¬ 
penses. No other debt claims have been tiled against this 
account and the time limited for tiling such claims, bv order 
of tlie Director of this office" pursuant to Section 34(b) of 
the Act, expired on August 8, 1948. Therefore the account 
is solvent and the provisions of Section 34(e) of the Act 
will apply. 

On August 23, 1948 the Chief of the Claims Branch tiled 
a motion to dismiss the claim pursuant to Section 504.26 
(now Section 502.27) of the Hides of Procedure for Claims, 
on the ground that it appears from the Notice of Claim that 
the claim is not allowable as a debt claim under Section 34 
of the Act. By order of George W. Carr, then Acting Chief 
Hearing Examiner for Debt Claims, dated August 26, 1948, 
the motion was argued orally before me on September 28, 
1948 at the Office of Alien Property, 120 Broadway, New 
York, New York. 'William C. Levy, trial attorney, repre¬ 
sented the Chief of the Claims Branch, and the law firm of 
Scribner & Miller of New York Citv, bv Charles E. Scrib- 
ner, appeared for claimant. Briefs were submitted on be¬ 
half of claimant on September 10 and 24, and October 4, 
1948 and by the Chief of the Claims Branch on September 
17 and October 15, 1948. 

This decision is based on the amended claim as filed and 
ihe motion to dismiss. 

The claim is dismissed and disallowed for the reasons 
hereinafter set forth. 

DECISION 

The facts are undisputed. A. Gusmer, Inc. entered into 
an agreement dated March 4, 1933 and supplemental agree¬ 
ments dated March 25, 1933 and May 31, 1935, by virtue of 

- Order Extending the Time Fixed by Bar Order Xo. 1 for Filing Qlaims 
in Respect of Certain Debtors (13 F. R. 2763, May 21, 194S) 
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which it was to have the use of a secret process for the 
manufacture of pitch used in coating beer barrels together 
with the trade-mark “Mammut” and a distinctive design 
trade-mark throughout North America and Central Amer¬ 
ica, in consideration of which claimant paid a lump 
41 sum of $3000 and obligated itself to pay sales license 
fees on a sliding scale based on the amount of pitch 
sold, to Chcmische M’crke Marienfeldc A. G., hereafter 
called ‘*Maricnfelde. ,, The right to receive these sales 
license fees was among the properties vested by the Cus¬ 
todian. 

From 1933 to 1941, when payments to Germany were 
blocked by government regulations, claimant remitted to 
Marienfeldc all the payments coming due under the agree¬ 
ments without returning, withholding, or paying the income 
taxes due the government on the amounts paid to the non¬ 
resident alien pursuant to Section 143 of the Internal Rev¬ 
enue Code (26 U.S.C. 143). 

After the vesting of the Marienfeldc interest in Mav 
1946, claimant paid to this Office accrued license fees 
or royalties covering the period from August 23, 1941 to 
March 31, 1947 and aggregating $50,693.02, and paid to the 
Bureau of Internal Revenue on July 2, 1946 withholding 
taxes on said sum amounting to $15,707.76. In July 1947 
the Bureau of Internal Revenue instituted an investigation 
to determine whether claimant had complied with the with¬ 
holding tax provisions of the Internal Revenue Code for 
the period from 1933 to 1941. Upon finding that claimant 
had neither made returns nor paid the taxes for said period, 
the Commissioner of Internal Revenue determined that de¬ 
ficiencies were due from claimant in the amount of $13.- 
363.88, which was paid by claimant on October 20, 1947. 
Subsequently the Commissioner assessed penalties in the 
amount of $3,340.98 and interest in the sum of $6,056.53, 
which were paid by claimant on February 10, 1948. 

It should be noted that claimant has withheld the fees 
accruing to this Office since April 1, 1947 as a set-off to the 
instant claim. 
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The motion to dismiss is based on the following reasons: 

(1) The payment of withholding taxes pursuant to sec¬ 
tion 143 of the Internal Revenue Code does not create a debt 
within the meaning of section 34 of the Act; 

(2) The requirement of section 34 that a debt must be 
due and owing at the time of vesting bars the allowance of 
a claim based on reimbursement for payment of withhold¬ 
ing taxes paid in 11)47 and 1948, subsequent to the vesting 
of the former owner's property. 


(3) The claim is not allowable on the theory that claim¬ 
ant, by payment of the withholding taxes, is subrogated to 
the rights of the tax ollieials under section 3G of the Act to 
obtain payment of such taxes from this Office. 
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The sole issue is whether claimant can 


recover as 


a debt claim the taxes, interest, and penalties that it 
was compelled to pay to the Bureau of Internal Revenue 
because of its failure to withhold, return, and pay such 
taxes before remitting the sales license fees to Germany. 

The attorney for the Chief of the Claims Branch relies 
principally on the case of Synthetic Patents Co. v. Siither- 
laml . 22 F. 2d 491 (C.C.A. 2d. 1927), which, as far as I have 
been able to determine, is the only decided case that is on 
all fours with this claim. There the plaintiff, an American 
corporation, paid to Duisberg, Hess, and Mann, nonresi¬ 
dent aliens, 75 percent of all moneys received from any 
source by plaintiff in 1913, 1914, 19L3, 1916, and 1917 for 
tbe right to use patents, formulae, processes, trade-marks 
and trade names, in accordance with a contract between the 
parties. The plaintiff inadvertently failed to withhold and 
pay the taxes required on remittances to nonresident aliens, 
and Duisberg, Hess, and Mann did not pay tbe income taxes 
to the government. The government required Synthetic 
Patents Co. to pay, on March 6, 1919, the income taxes on 
the sums accruing and paid to Duisborf, Hess, and Mann 
during the period from 1913 to 1917. Synthetic Patents Co. 
then brought suit against the Alien Property Custodian tin- 
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dcr Section 9 of the Trading with the Enemy Act for recov¬ 
ery of the debt owed to it by Duisberg, Hess, and Mann out 
of the property vested from them. 

After stating that the question presented had not been 
considered by the courts of this country, the court set out 
examples of English cases in which property taxes could be 
paid by a tenant and deducted from the rent and in which 
income taxes were deductible from payments of annuities, 
support money, and interest, in each of which it was held 
that failure to make the deduction before or at the time of 
making a payment loses the right to deduction with respect 
to such payment. The court then concluded: 

Lnder the statute here considered, where the debtor is 
obliged to deduct the income tax for a nonresident alien, 
and when he fails to do so becomes personally liable, the 
reason for forbidding a recovery becomes stronger. The 
obligation imposed is statutory. There is no provision of 
statute which gives him the right to recover from his cred¬ 
itor, having paid the tax under such circumstances. The 
appellee for five years neglected to withhold the amounts 
sufficient to pay the tax, or to pay it. It offered no excuse, 
but admits its failure to obey the statute, and now seeks to 
recover the taxes imposed upon it by the terms of the stat¬ 
ute. This it may not do. 

43 The court then added another reason why the case 
must fail, namely that, if there were an obligation on 
the part of the nonresident aliens to reimburse Synthetic 
Patents Co. for the moneys it expended in the payment of 
the tax, such obligation did not arise until the tax was paid, 
which was after the cut-off date of the statute, October 6, 
1917, and stated “This was neither owing nor owed (owned) 
by appellee until it was paid.” 

Claimant has attempted to distinguish its situation from 
that of Synthetic Patents Co. and to minimize that decision 
by calling attention to a different relation between the par¬ 
ties and by distinguishing the cases on which that decision 
is based. As pointed out in the reply brief of the Chief of 
the Claims Branch, the relation between the parties was not 
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the "round of the decision, but was used in deciding a com¬ 
panion case involving overpayment of royalties (22 F. 2d 
494). As to the English decisions relied on by the court, I 
can see no reason why those relating to failure to deduct 
the income tax from an annuity, a support payment, or an 
interest payment are not in point. 

A careful reading of the portion of the opinion quoted 
above (page 4) leads to the conclusion that the Synthetic 
Patents Co. case reported at page 491 of 22 F. 2d, as dis¬ 
tinguished from that reported at page 494, sets forth prin¬ 
ciples applicable to the facts presented in this proceeding, 
unless there has been a material change in the law, and 
therefore this claim could not be allowed under Section 9 
of the Act, if it were still the governing statute. But the 
Congress, in adding Section .14 to the Act. retained the term 
‘‘debt,’" and therefore must be presumed to have intended 
that it should be interpreted as it had been under Section 9. 

When Congress used expressions that had a recognized 
meaning in a former act relating to the same subject, Con¬ 
gress is deemed to have intended their use in the same sense 
in which they were first used. Greenleaf v. Goodrich, 101 
F. S. 278 (1879). 

The legislative history of P.L. 671—79th Congress (ILK. 
6890), which included Section 34 of the Act, expressly au¬ 
thorizes the application of this principle, for the committee 
reports in both the Senate and House of 'Representatives 
stated that no changes were made in the use of terms, 
44 such as “debt.’’ except where expressly made, but 
that existing judicial precedents were relied upon for 
their interpretation. 3 In view of this expression of legis¬ 
lative intent, it would be presumptuous on my part to over¬ 
rule this existing judicial precedent by allowing the claim. 

Claimant’s attorneys have presented a rather ingenious 
argument based on a change in the wording of the Act. 
Section 9(e), which was in force when the Synthetic Pat¬ 
ents case was decided, provided that no debt claim should 
be allowed “unless it was owing to and owned hv the claim- 


3 Senate "Report No. 1839, 79th Congress, 2d Session. 
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r.nt prior to October G,1917,” while the statute now in effect 
(Sec. 34 of the Act) requires that a debt should have been 
‘‘due and owing at the time of such vesting” in order to 
be paid. The reasoning then is that while the claim in this 
proceeding, as in the Synthetic Patents case, could not be 
said to be “owing to and owned by the claimant” until the 
taxes were actually paid, nevertheless this claim was “due 
and owing” from the time the remittances were made to 
Marienfelde, although due and owing from Marienfelde 
to the United States Government. Claimant follows this 
with the proposition that it was subrogated to the claim of 
the government against Marienfelde, thus making its claim 
relate back to the period before vesting, and satisfying the 
present statutory requirement. 

Claimant’s position as to subrogation is that Marienfelde 
was the principal and primary debtor for the amount of 
income taxes due and that claimant was merely a surety 
charged with the duty of collecting the taxes, and therefore 
only secondarily liable for them. In this connection, stress 
is laid on the provision of Section 34 of the Act that prop¬ 
erty vested shall be equitably applied to the payment of 
debts. As pointed out in the brief of the Chief of the Claims 
Branch, the phrase “equitably applied” was used to indi¬ 
cate that payments were to be made pro rata to claimants 
when the amounts available for payment of debt claims 
should not be sufficient to go around. However, this Office 
has not been averse to the application of well defined equi¬ 
table principles in appropriate cases. But subrogation, 
with respect to a case like the present one, is a very 
45 indefinite and poorly defined principle. In its more 
definite form it grows out of a relationship such as 
surety, insurer, or mortgagee, and is expressly provided for 

bv contract or bv statute. The claim here is that claimant 
• * 

was a surety, but that has not been substantiated. 

The theory that claimant was a surety for the taxes im¬ 
posed and that the nonresident alien corporation was alone 
the principal debtor and primarily liable is not expressly 
embodied in the statute, but claimant contends that it is im- 
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plied from the provisions of Section 211 of the Internal 
Revenue Code imposing a tax on nonresident aliens, and 
from those of Section 143 requiring the return and payment 
of the tax by the resident obligor. But no such interpreta¬ 
tion by the courts or appropriate administrative agencies 
has been called to my attention. Certainly the Synthetic 
Patents case, discussed above, gives no encouragement to 
this view, and the only other case dealing with a tax situa- 
t ion of this kind that I have found establishes no such re¬ 
lationship. That is the case of Van Iderstine v. Commis¬ 
sioner of Internal Revenue, 24 Board of Tax Appeals 291, 
in which the Board said at page 293: 

1 Whist and Rendtorff were non-resident aliens with sub¬ 
stantial interests in the several insurance businesses con¬ 
ducted in the United States. Van Iderstine was the resi¬ 
dent manager of these enterprises and, as postulated by the 
Commissioner, apparently acted also as their individual 
representative, receiving and distributing to them their dis¬ 
tributive shares of the income. He was required by the 
Revenue Act of 1926, section 221, to withhold and pay the 
tax and to make a withholding return. He neither made the 
return nor paid the tax. The respondent therefore deter¬ 
mined the deficiencies to be due from him and added pen¬ 
alties. We are of opinion he acted correctly. 

and at page 296: 

The evidence indicates that they were distributions to 
non-resident aliens of their distributive shares of the in¬ 
come from the several businesses carried on in the I nited 
States by the International and the Norwegian agencies, 
and, as such, taxable to the distributees and to their resi¬ 
dent withholding agent. 

Nowhere in this case is there a statement that the witn- 
holding agent becomes liable upon the failure of the non¬ 
resident to pay, but it is evident from the language of the 
Board that the agent is liable upon his own failure to re¬ 
turn and pay the withholding tax. It follows that 
46 he is not a surety, but is primarily liable equally 
with the non-resident distributee. W hen it is consid- 



ered that our system of taxation is based upon administra¬ 
tive feasibility in assessment and collection, rather than on 
abstract principles, it seems logical to conclude that the 
primary liability is on the resident agent, who is under the 
jurisdiction of this government, rather than solely on the 
nonresident, who is beyond its jurisdiction and from whom 
collection cannot be enforced. 

The case of Texas Co. v. Miller, 165 F. 2d 111, is cited as 
establishing the suretyship position of this claimant. While 
some general language was used in that case which might be 
so construed, it must be borne in mind that the position of 
one whose duty is to collect sales taxes on purchases, as 
in the case cited, is quite different from that of one whose 
duty is merely to withhold taxes from monev actuallv in his 
possession for payment. Even there the decision was not 
based so much on principles of suretyship and subrogation 
as on the plain statutory, and common sense, provision that 
a tax refund should be made to the one who has paid the 
lax. 

Since the internal revenue laws make one liable for the 
tax upon one’s failure to return and pay it, and such a rule 
is necessary to enforce payment of income tax by nonresi¬ 
dents, it would appear to be contrary to the public policy 
of the United States to predicate a right to recover taxes so 
paid upon claimant’s failure to do its duty under the inter¬ 
nal revenue laws. This is especially true where, as here, 
such failure constitutes a misdemeanor. (26 U.S.O. Section 
145). And it would be farfetched to conclude that Congress 
in enacting Section 34 of the Act intended that such claims 
should be paid by this Office. 

Even the extended application of the principle of subro¬ 
gation contended for by claimant would fall short of the cir¬ 
cumstances of this case because a recovery on that basis 
would reward claimant for its own wrongful act and viola¬ 
tion of the law. 

Equitable relief is generally withheld from those who are 
themselves guilty of wrongful or inequitable conduct re¬ 
specting the matter in litigation .... Nor will it be ap- 


plied to relieve one from the consequences of his own 
wrongful or illegal act. 50 Am. Jur. G94. 

47 A part of claimants’ argument is based on the pro¬ 
visions of Section 3G of the Act, which authorizes this 

Office to pay taxes. As to this it is sufficient to say that this 
section was enacted solely to clarify the authority of the 
Office to pay taxes to governmental taxing authorities, and 
has nothing to do with debt claims. 

From all of the foregoing, I conclude that the claim is 
without merit and is not one that can be allowed and paid 
under Section 34 of the Act, and that the motion to dismiss 
it must be granted. 

Accordingly, it is determined and ordered that Debt 
Claim Xo. 34512 is hereby dismissed and disallowed. 

George \V. Carr, 

Hearing Examiner. 

March 9, 1949 
Date 

48 SCRIBNER & MILLER 

40 WALL STREET 
NEW YORK 5 

March 31,1949 

re A. Gusmer, Inc. 

Debt Claim Xo. 34512—Docket Xo. 49 34DC MGS 

Director, Office of Alien Property, 

Department of Justice, 

'Washington 25, D. C. 

Dear Sir: 

Herewith notice of appeal from the decision of the Hear¬ 
ing Examiner dismissing and disallowing the above claim. 
The Hearing Examiner’s decision was filed March 9, 1949, 
and we understand that thirty days is allowed to take this 
appeal. If the enclosed paper is not in proper form to per- 
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feet the appeal, please let us know so that we may correct 
it within the time. 

Very truly yours, 

Scribner & Miller. 

Enc. 

1 / 


49 re A. Gusmer, Inc. 

Debt Claim Xo. 34512 
Docket Xo. 49 34DC MGS 

Director, Office of Alien Property, 

Department of Justice, 

'Washington 25, D. C. 

Sir: 

A. Gusmer, Inc., the above-named claimant, hereby ap¬ 
peals under Part 502, Sec. 502.23, of the Rules of Proce¬ 
dure for Claims from the decision of George V. Carr, Hear¬ 
ing Examiner, dated March 9, 1949, dismissing and dis¬ 
allowing claim Xo. 34512 filed by A. Gusmer, Inc. 

The grounds of such appeal are as follows: 

(1) The Hearing Examiner erred in holding that the case 
of Synthetic Patents Co. v. Sutherland, 22 F. (2d) 491 
(CCA 2, 1927), was determinative of this case in view of 
the differences in the facts and the differences in the stat¬ 
ute applicable in that case and the statute applicable to the 
present claim. 

(2) The Hearing Examiner erred in holding that the 
claimant was primarily liable for the taxes in question, and 
not the alien. 

(3) The Hearing Examiner erred in holding that the 
claimant, upon paying the taxes, was not entitled to be sub¬ 
rogated to the tax claim of the Government against the 

alien. 

50 (4) The Hearing Examiner erred in holding that 
this claim was not one that could be allowed and paid 
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Under Section 34 of the Trading with the Enemy Act as 
amended. 


(.-)) The Hearing Examiner erred in dismissing and dis¬ 
allowing the claim. 

Request is hereby made for oral argument. 


Dated, New York, 
March 31, 1949. 


Respectfully submitted, 

Scribner & Miller, 
by Charles E. Scribner, 
Counsel for A. Gusmer, 
Inc., Claimant. 


51 UNITED STATES OF AMERICA 

DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON, D. C. 

Decision of David L. Bazelon, Assistant Attorney General, 
Director, Office of Alien Property. 

Debt Claim Xo. 34512 

In the Matter of: 

A. Gusmer, Inc., a Xew Jersey corporation 

(Chemische Werke Marienfeldc A. G. and Chemische Werke 
Marienfelde Richard Bosclie, Alleged Debtors) 

This is an appeal from the decision of the Hearing Exam¬ 
iner, dated March 9, 1949, granting a motion to dismiss 
claimant's debt claim filed under section 34 of the Trading 
with the Enemy Act, as amended, and dismissing and dis¬ 
allowing the debt claim, Xo. 34512. The matter has been 
submitted to me on the record below and briefs, without 
oral argument. 
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Statement of Facts 


4 or purposes of this motion the facts are not in dis¬ 
pute. A. Gusmer, Inc. entered into an agreement dated 
March 4, 1933, and supplemental agreements dated March 
2d, 1933, and May 31, 1935, by virtue of which it was to 
have the use ot a secret process for the manufacture of 
pitch used in coating beer barrels together with the trade¬ 
mark “Maniniut” and a distinctive design trade-mark 
throughout North America and Central America, in con¬ 
sideration of which claimant paid a lump sum of $3000 and 
obligated itself to pay sales license fees on a sliding scale 
based on the amount of pitch sold, to Chemisehe Werke 
Marionfcldc A. G., hereafter called “Marienfelde.” The 
right to receive these sales license fees was among the prop¬ 


erties vested by the Custodian, by Vesting Order Xo. 6306, 
dated May 20, 1946. 

o2 From 1933 to 1941, when payments to Germany 
were blocked by Government regulations, claimant 
remitted to Marionfelde all the payments coming due under 
the agreements without returning, withholding, or paying 
the income taxes due the government on the amounts paid 
to the nonresident alien pursuant to Section 143 of the In¬ 
ternal Revenue Code (26 IT.S.C. 143). 

After the vesting of the Marienfelde interest in May 1946, 
claimant paid to this Office accrued license fees or royalties 
covering the period from August 25, 1941 to March 31, 1947 
and aggregating $50,695.02, and paid to the Bureau of In¬ 
ternal Revenue on July 2, 1946, withholding taxes on said 
sum amounting to $15,707.76. In July 1947, the Bureau of 
Internal Revenue instituted an investigation to determine 
whether claimant had complied with the withholding tax 
provisions of the Internal Revenue Code for the period 
from 1933 to 1941. Upon finding that claimant had neither 
made returns nor paid the taxes for said period, the Com¬ 
missioner of Internal Revenue determined that deficiencies 
were due from claimant in the amount of $13,363.88, which 
was paid by claimant on October 20, 1947. Subsequently 
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the Commissioner assessed penalties in the amount of 
$3,340.98 and interest in the sum of $6,056.53, which were 
paid by claimant on February 10, 194S. 

The Notice of Claim alleges in substance that the alleged 
debtors owed a debt to claimant that was due and owing at 
the time of the vesting of their properties in the Custodian, 
within the meaning of Section 34(a) of the Act; that claim¬ 
ant is a corporation organized and existing under the laws 
of New Jersey: and that it is therefore eligible for and en¬ 
titled to payment of said debt. The amount claimed was 
$16,704.76 plus interest at 6 per cent per annum, which was 
amended at the hearing, upon leave applied for and granted, 
by increasing the amount claimed to $22,761.39 plus inter¬ 
est. A Notice of Amended Claim showing this increase was 
filed on September 24, 194S. 

OPINION 

The principal issue in this matter has been as to the ap¬ 
plicability of the decision in Synthetic Patents Co. v. Suth¬ 
erland. 22 F. 2d 491 (C.C.A. 2d, 1927). There the plaintiff, 
an American corporation, paid to Duisberg, Hess, and 
Mann, nonresident aliens, 75 per cent of all moneys, 
53 received from any source by plaintiff in 1913, 1914, 
1915, 1916, and 1917 for the right to use patents, for¬ 
mulae, processes, trade-marks and trade names, in accord¬ 
ance with a contract between the parties. The plaintiff in¬ 
advertently failed to withhold and pay the taxes required 
on remittances to nonresident aliens, and Duisberg, Hess, 
and Mann did not pay the income taxes to the government. 
The government required Synthetic Patents Co. to pay, on 
March 6, 1919, the income taxes on the sums accruing and 
'paid to Duisberg, Hess, and Mann during the period from 
1913 to 1917. Synthetic Patents Co. then brought suit 
against the Alien Property Custodian under Section 9 of 
the Trading with the Enemy Act for recovery of the debt 
stated to he owed to it by Duisberg, Hess, and Mann out of 
the property vested from them. 
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The court denied recovery on the grounds that (1) the 
statute imposes the obligation on the debtor to deduct the 
income tax for the nonresident alien and gives him no right 
to recover from his creditor, and (2) even if there were an 
obligation on the part of the nonresident alien to reimburse 
the debtor that obligation did not arise until after the pay¬ 
ment of the taxes, which did not occur until March 6, 1919, 
and section 9(e) of the Trading with the Enemy Act, as 
amended, provided that no debt should be paid unless it 
was owing to and owned bv the claimant prior to October 
0,1917. 

Tn the proceedings in the instant claim before the Hear¬ 
ing Examiner, claimant in part based its claim on an at¬ 
tempt to distinguish the Synthetic Patents case on its facts. 
It argued that the first ground of the court’s decision was 
influenced by the fact, as shown in the companion case of 
Synthetic Patents Co. v. Sutherland, 22 F. 2d 494 (C.C.A. 
2d, 1927), that the nonresident aliens were also the sole 
stockholders of the corporation and so were not unjustly 
enriched by any overpayment. A reading of the principal 
Synthetic Patents case, however, shows no reliance on this 
factor. Claimant herein also argued that under section 
9(e) a creditor was entitled to payment of a debt only if it 
was “owing to and owned by” him prior to October 6,1917. 
Claimant points out that the debt was not “owned by” 
Synthetic Patents Co. until March 1919. 

Claimant on this appeal relies upon an argument not dis¬ 
cussed in the Synthetic Patents case. It argues that as each 
royalty payment to Marienfelde accrued in the years 1933 
to 1941, Marienfelde, as recipient of the income, owed 
54 a debt to the United States Government, and that 
these debts were “due and owing,” within the mean¬ 
ing of section 34, prior to vesting. Claimant then asserts 
that by virtue of its payment of these debts it should be 
subrogated to the tax claims of the United States Govern¬ 
ment against Marienfelde, increased by the interest and 
penalties subsequently assessed for claimant’s failure to 
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pay the tax, plus interest from the date of payment. Its 
claim should then relate back to the period before vesting. 

Assuming that in 1941 a debt was owing from Marien- 
felde to the United States Government, the existence of 
that debt was due to the default of claimant in failing to 
fulfill its statutory obligation to withhold and pay over to 
the United States the taxes due. The language of the court 
in the Synthetic Patents case appears to be directly appli¬ 
cable : 

“Under the statute here considered, where the debtor is 
obliged to deduct the income tax for a nonresident alien, 
and when he fails to do so becomes personally liable, the 
reason for forbidding a recovery becomes stronger. The 
obligation imposed is statutory. There is no provision of 
statute which gives him the right to recover from his cred¬ 
itor, having paid the tax under such circumstances. The 
appellee for five years neglected to withhold the amounts 
sufficient to pay the tax, or to pay it. It offered no excuse, 
but admits its failure to obey the statute, and now seeks to 
recover the taxes imposed upon it by the terms of the stat¬ 
ute. This it may not do.” 

To allow claimant to avoid the effect of the Synthetic Pat¬ 
ents decision and to escape its statutory obligation by re¬ 
sort to the doctrine of subrogation would be an extension 
of that doctrine unwarranted by any of the cases cited 
to me. 

Xor does the Dram case (Clark v. Bravo Corporation , 
S3 F. Sup]). (AY. D., Pa., 1949) lead to a contrary conclu¬ 
sion. In that case the withholding agent, who had failed 
to withhold taxes for the years 1939, 1940, and 1941, in 1942 
paid to the Bureau of Internal Revenue the taxes for those 
years, and charged them against the account on its books of 
accrued royalties due the nonresident alien for the period 
from April 10, 1941, to June 4, 1942. The interest of the 
nonresident alien in the royalties was vested on October 2, 
1942. Plaintiff demanded payment of the amount so 
charged. On motion of plaintiff for judgment on the plead- 
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ings the court declared that by virtue of General 
55 License Xo. 5 of the Secretary of the Treasury the 
defendant had the right to make the payment to the 
Bureau of Internal Kevenue and that such payment consti¬ 
tuted a defense to the claim of plaintiff. 

The Druvo case presented a situation where payment of 
the tax was made before vesting. Even under claimant’s 
interpretation that the withholding agent had in effect paid 
tlie taxes out of his own money and then been permitted to 
charge that amount (as a debt of the nonresident alien) 
against the debt it owed the alien, the debt so charged off 
was due and owing to the withholding agent prior to vest¬ 
ing. 

In this view of the case, I do not find it necessary to con¬ 
sider whether claimant would be entitled to recover for the 
interest and penalties assessed, 1 or would be allowed inter¬ 
est from the date of payment. 

/s/ David L. Bazelon 
David L. Bazelon 
Assistant Attorney General 
Director, Office of Alien Property 

Date 10-20-49 


50 I hereby certify that the foregoing pages numbered 

1 to 49, inclusive, are a true and complete transcript 
of the record of proceedings in the Office of Alien Property, 
Department of Justice, with respect to the claim of A. Gus- 
ltier, Inc., a Xew Jersey corporation (Claim Xo. 34512) un¬ 
der Section 34 of the Trading with the Enemy Act, as 
amended, including the claim as filed, such evidence with 

i Claimant argues that the nonresident alien became liable for the penalty 
(to the United States Government) since the penalty is assessed for failure 
of the nonresident alien to tile a return. The nonresident alien is required 
to file a return in those eases where the tax liability is not fully satisfied 
by the withholding agent. Accordingly, upon claimant’s failure to pay the 
tax, the nonresident alien was required to tile his return, and the penalty 
assessed for the failure to carry out this obligation, arising solely because 
claimant failed to perform its obligation, is part of the “debt” to which 
claimant seeks subrogation. 
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respect thereto as was presented to the Director of the said 
Office of Alien Property or introduced into the record by 
him, and the determination by the said Director with re¬ 
spect to the said claim, including any findings made by him. 

In Witness \V hereof, I have hereunto caused the seal of 
the Office of Alien Property, Department of Justice to be 
affixed and my name subscribed by the Assistant Secretary 
for records of the Office of Alien Property, Department of 
Justice, on this 11th day of January, 1950. 

For the Attorney General 

Harold I. Bayxton 

Acting Director, Office of Alien Property 
By Loyola M. Blanton 

(Seal) Assistant Secretary for Records. 

• ##*****#* 

57 Filed Feb 7 1950 

Supplement to Transcript of Record of Proceedings in the 
Office of Alien Property, Department of Justice, With 
Respect to Claim of A. Gusmer, Inc., a New Jersey 
Corporation (Claim No. 34512) Under Section 34 of the 
Trading With the Enemy Act, as Amended. 
***#####•# 

59 Re: A. Gusmer, Inc. 

Claim Xo. 34512 
Docket A~o. 48 34DC MGS 

ADDITIONAL FACTS FOR THE RECORD PROPOSED 

BY THE CLAIMANT 

The claimant made payment to the debtor of license fees 
or royalties under the agreement attached to the motion 
and did not deduct or withhold United States income taxes 
thereon for the period of said agreement up to March 31, 
1941. Thereafter, the liability of the claimant for such 
license fees accrued to the date of the vesting order, when 
it amounted to $55,336.29. 
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Pursuant to the vesting order, on July 2, 1946, the claim¬ 
ant paid the Office of Alien Property the sum of $39,628.53 
and paid to the Collector of Internal Revenue, the balance 
of $15,707.76 as income taxes on such amount, with interest. 

Thereafter, claimant made additional payments to the 
Office of Alien Property for such license fees subsequently 
accruing, as follows: 

Aug. 2,1946—For quarter ending 6/30/46 $2,849.66 

Oct. 18,1946—For quarter ending 9/30/46 1,516.44 

Jan. 31,1947—For quarter ending 12/31/46 2,314.23 

Apr. 23,1947—For quarter ending 3/31/47 4,386.16 

Total $11,066.49 

• •#*##*«** 

60 Filed Jul 9 1951 

Memorandum Opinion. 

The action of the APC should be affirmed because: 

(1) § 143 I. R. C. makes the withholding agent liable for 
the payment of taxes. Bank of America v. Comm., 138 F. 
27 illustrates the theory of liability. There the Fourth Cir¬ 
cuit said “ . . . the statut make it the duty of such agent 
to withhold the . . . tax and makes the disbursing agent 
liable for the tax. Under these circumstances it is the tax¬ 
payer ...” The tax debt was therefore due from plain¬ 
tiff and was collected as his debt. The petitioner is in no 
position to plead that he paid the debt of the foreign cor¬ 
poration because whether or not it would be a debt would 
be a matter of law under the law of the country where it 
might sue the foreign corporation to collect the debt. 

(2) The theory of subrogation is false. 

In addition the vesting order was executed the 20th of 
May, 1946. Taxes paid ran from the year 1933 to 1941 in¬ 
clusive. These were paid October 20, 1947 and penalties 
and interest paid February 10, 1948. Consequently pay- 


ments were not a debt within the meaning of Title 50 Ap¬ 
pendix 34(e). Such payments could not possibly have been 
made by virtue of mistake. 

Counsel will prepare proper order. 

Matthew F. McGuire, J. 

July 0, 1051. 

# * * * # * # * * ■* 

61 Filed Jul 11 1951 

Judgment. 

The above-entitled cause coming on regularly to be heard 
on the 20th day of April, 1951. and the plaintiff having ap¬ 
peared by Charles E. Scribner, Esquire, its attorney, and 
the defendant having appeared by Daniel (I. McGrath, Es¬ 
quire, his attorney, and both sides having been heard, and 
the Court having rendered a memorandum opinion in favor 
of the defendant dated the 5th day of July, 1951, it is 
ORDERED AXD ADJEDGED that the determination 
of the defendant through the Director of the Office of Alien 
Property, Department of Justice, dated October 20, 1949, 
in Claim Xo. 34512 filed with the said Office, be and the same 
is hereby affirmed, and that the defendant have judgment 
against the plaintiff dismissing the complaint entered here¬ 
in on the merits. 

Enter July 11, 1951. 

Matthew F. McGuire, 

U. S. D. J. 

Seen: 

A. K. Shipe, 

Attorney for Plaintiff. 

7/10/51 
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62 Filed Sep 6 1951 

Notice of Appeal. 

Notice is hereby given that A. Gusmer, Inc., a corpora¬ 
tion, plaintiff above named, hereby appeals to the United 
States Court of Appeals, District of Columbia Circuit, from 
a final judgment entered in this action on July 11, 1951. 

John J. Beatty, III, 

1033 National Press Building, 
Attorney for Plaintiff. 





REPLY BRIEF FOR APPELLANT 



IN THE 

United States Court of Appeals 

For the District of Columbia Circuit. 


No. 11,223 

A. GUSTIER, INC., a corporation, Appellant, 

v. 

J. HOWARD McGRATH, Attorney General of the United 
States, successor to Alien Property Custodian, 
Appellee. 
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AttorneysAppellant 

Charles E. Scribner j r 
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Counsel 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 11,223 


A. GUSMER, INC., a corporation, Appellant, 


v. 

J. HOWARD McGRATH, Attorney General of the United 
States, successor to Alien Property Custodian, 
Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


REPLY BRIEF FOR APPELLANT. 


I 

Appellant’s failure to file returns and pay the taxes as 
withholding agent is no bar to equitable relief by way of 
subrogation. 

Appellee at page 7 of his brief cites cases for the propo¬ 
sition that “courts have refused to assist one seeking reim¬ 
bursement for losses resulting from non-compliance with 
statutory duties.” 

Appellant was not subjected to any criminal penalty for 
its failure to pay the taxes as withholding agent. There is 
no finding and no evidence in this record as to why appel- 
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lant failed to withhold and pay the taxes. As we shall 
show below, the facts fully justified the opinion at the time 
that there was no liability for withholding taxes. 

Assuming, however, that there was a violation of the 
Internal .Revenue Code in failing to withhold and pay the 
taxes, it does not amount to conduct that should bar appel¬ 
lant as withholding agent from equitable relief against the 
funds of the primary taxpayer. There is no such drastic 
rule as that stated in appellee’s brief. In both of the cases 
cited by appellee the person seeking relief had been guilty 
of criminal conduct. 

In Mills Novelty Co. v. Du pony, 203 F. 254, Mills Novelty 
Co. shipped goods to Dupouy, a commission merchant in 
Venezuela. There Dupouy imported them and was prose¬ 
cuted and convicted of a crime under the laws of Venezuela 
because the goods were gambling devices. Dupouy sued 
the shipper in the United States Courts to recover the 
amount of his fine on the ground that he was merely the 
shipper’s agent in Venezuela. The Court of Appeals for 
the Seventh Circuit held that the American shipper did 
not act in Venezuela and did not incur any personal lia¬ 
bility for the fine and it would be against public policy to 
allow the plaintiff to recover a criminal penalty. 

In Nettles v. Alexander, 169 Ark. 3S0, 275 S. \V. 70S, 
where one corporate officer was not permitted to recover 
contribution from another corporate officer for a fine im¬ 
posed upon him because of their failure to verify jointly a 
corporate report as required by statute, the court based 
its decision expressly on the ground that plaintiff had 
violated the criminal law. The court referred to the plain¬ 
tiff's contention that the right of contribution existed 
because no moral turpitude was involved in the failure to 
make the affidavit and this omission was an act of simple 
negligence in which the defendant participated. As to 
this, the court wrote (169 Ark. at p. 382): 

“It may be said that counsel have cited cases of the 
highest authority sustaining their position. We do 
not review these cases, nor do we decide whether they 
should be followed by us, for the reason that, although 
our statute has been designated as remedial, it has 
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become, by amendment enacted May 6, 1909 (Acts 
1909, p. 643), a criminal statute as well. * * * 

“It appears therefore, under our statute, that, in 
stating his cause of action, Nettles must show, not 
merely the discharge of the quasi contractual liability 
resting alike upon himself and the secretary of the 
corporation, or a mere tort involving no turpitude, but 
also a violation of the criminal law of the State. In 
other words, his cause of action is predicated upon a 
violation of the criminal laws of this State, and his 
right to contribution must fail on that account.” 

Appellee has cited no authority for the proposition that 
mere non-compliance with statutory duties would bar 
equitable relief. The law is to the contrary. 

In Adams v. Young, 200 Mass. 5S8, one who purchased a 
stock in trade in bulk in violation of the statute, without 
any actual fraud, was allowed the remedy of subrogation, 
that is, to stand in the place of creditors whose demands 
he paid as the purchase price of the property, although 
he was guilty of constructive fraud. The court said (p. 
592): 

“The merely constructive fraud of a purchaser will 
■ not prevent him from protection in this manner, if he 
has not himself actively participated in the fraud. 
There are many cases to this effect. ” 

The court cited sixteen cases in support of its statement. 

In Cole v. Malcolm, 66 N. Y. 363, a conveyance was set 
aside as constructively fraudulent against creditors. One 
of the owners who had acquired title through the fraudu¬ 
lent conveyance paid one of the creditors and was then 
allowed the remedy by way of subrogation to the rights 
of the creditor against the transferor. 

In the Restatement of the Law of Restitution, Section 
140 reads as follows: 

“A person may be prevented from obtaining resti¬ 
tution for a benefit because of his criminal or other 
wrongful conduct in connection with the transaction on 
which his claim is based.” 

In the comment under this section it is stated that one of 
the factors is whether the conduct involved moral turpi- 
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tude. While this is not the only factor, it is plain that 
some such element must be involved and the mere viola¬ 
tion of a non-criminal statute is not a defense. 

Appellee at page 10 under Point II of his brief again 
attacks appellant's equitable position, citing German Bank 
v. United States, 14S U. S. 573. 

In that case, the German Bank received from one Ander¬ 
son $15,000 in Government bonds registered in the name of 
the executor of an estate, which were obviously trust 
funds, and through another bank had them transferred at 
the Register of the Treasury and new bonds issued in the 
name of the other bank. The new bonds were then sold 
and the proceeds paid to Anderson individually, who con¬ 
verted them to his own use. When the theft was discov¬ 
ered, the heirs sued and recovered judgment against the 
hanks because of their negligent participation in the theft. 
The banks then sought recovery over against the United 
States because of wrong on the part of the Treasury in 
transferring the bonds without proper papers, urging a 
right of subrogation to the claim of the heirs. The 
Supreme Court held against them on the ground that they 
did not come into court with clean hands. The court said 
(p.578): 

“* * * the banks were apprised of the fact that there 
was a trust of some kind impressed upon them [the 
bonds], which could be ascertained by a reference to 
the will; and that they bore the unmistakable brand 
of the rights of ownership of others, without the 
slightest evidence of claim of any character on the 
part of Anderson.” 

Thus, the banks were guilty of gross negligence which 
proximately contributed to the theft, and they had no 
equitable basis for asserting any greater responsibility 
on the Treasury for its negligence. 

There is nothing in any of these cases which would serve 
as a precedent for saying that the failure to withhold and 
pay the taxes here in question was so morally wrong or 
inequitable as to deprive the appellant of restitution from 
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the primary taxpayer who has been unjustly enriched at 
appellant’s expense. 

Indeed, there is nothing in this record to charge appel¬ 
lant with a conscious violation of the withholding require¬ 
ments of the income tax laws. On the facts and under the 
decisions of the courts at the time of the 1933-1941 pay¬ 
ments to Marienfelde, it was reasonable to believe that 
appellant was not subject to the withholding requirements. 

The agreement of March 4, 1933, under which the ap¬ 
pellant, Gusmer, made the payments to Marienfelde, 
amounted to an absolute sale of the trademarks, good will 
and formulae in this territory, transferring the ownership 
to Gusmer. The agreement first recites the registration 
numbers of the Mammut trademarks in Germany, the 
United States, Canada and Mexico (J.A. 20-21). In Arti¬ 
cle 2, Marienfelde ‘‘grants” Gusmer the right to manufac¬ 
ture “Mammut Coating Materials and Mammut Pitch” for 
the United States, Canada, Mexico and Cuba (J.A. 21). 
In Article 2, Marienfelde “grants” Gusmer the rights in 
the trademarks and “assigns” its good will for the four 
countries and “consents to and applies for the assignment 
of the Mammut trademarks registered for it in the four 
countries mentioned” (J.A. 21). Article 2 concludes that 
‘ k for the granting of the trademarks, A. Gusmer, Inc. pays 
to Marienfelde a lump sum of $3,000”. In Article 3, Marien¬ 
felde “gives” Gusmer the formulae, and in Article 5 
Gusmer agrees to pay Marienfelde sales license fees based 
on the amount of the products sold for a period of 30 years, 
after wdiich no license fee is payable (J.A. 23-25). 

This has all the earmarks of a sale and transfer to Gus¬ 
mer of the property rights in this territory.* 

* It is significant that the Custodian did not attempt to vest 
the trademarks, good will or formulae, but only the rights created 
in Marienfelde by virtue of the agreement of March 4, 1933, and 
the supplementary agreements, relating to the Mammut trademark, 
U. S. No. 74,854 (J.A. 6, par. (b)). The trademark, good will 
and formulae still remain in the ownership of Gusmer. The trade¬ 
mark described in par. 5(a) of the vesting order (J.A. 5-6), ob¬ 
tained by Marienfelde in 1936 after the making of these agree¬ 
ments, covered “Clearing Materials for use in the beverage industry” 
and had no connection with these agreements relating to Mammut. 
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It has long been settled that for the seller to share in 
gross sales or net profits does not prevent the transaction 
from constituting a sale; 

Rude v. Westcott, 130 U. S. 152 (18S9); 

Helvering v. Elbe Oil Land Co., 303 Y. S. 372 (193S); 

and that such payments are subject to income tax only to the 
extent of capital gains. 

Burnet v. Logan, 2S3 U. S. 404 (1931); 

Commissioner v. Hopkinson, 126 F. (2d) 406 (CCA 
2, 1942). 

As the withholding requirements in case of non-resident 
aliens did not include capital gains, it followed that there 
was no duty on appellant to withhold the tax on the 1933- 
1941 payments to Marienfelde. Such was the decision of 
this Court in a similar case where the answer turned 
upon “whether the payments were royalties for the use 
of patents or were payments on their purchase price.” 

Commissioner v. Celanese Corp., 140 F. (2d) 339 
(1944). 

See also: 

George James Nicholson, 3 TC 596 (April, 1944); 

Kimble Glass Co., 9 TC 183 (August, 1947); 

Carl G. Dreymann, 11 TC 153, 163 (August, 194S). 

Only recently, in June, 1949, has the Supreme Court 
cast doubt on the rule, indicating that royalties paid to 
a non-resident alien are subject to the withholding of 
income taxes, whether ordinary income or capital gains. 

Commissioner v. Woodhouse, 337 U. S. 369, 391-2. 

Thus, at the time of the payments in question, there 
was ample ground for appellant to believe that there was 
no liability to withhold taxes. While a mistake of law 
does not excuse from the civil penalties for failure to file 


i 


returns, it was not conduct of a character to preclude 
equitable relief against the primary taxpayer. 

On the question of equities, McGrath v. Dravo Corpora¬ 
tion, 1S3 F. (2d) 709, discussed at page 7 of the appellee’s 
brief, supports our position. In that case also there was 
no explanation of Dravo’s failure to withhold and pay 
the alien’s income taxes on the pre-war royalties. When 
Dravo later paid the taxes, it charged them against ac¬ 
cruals of post-war royalties; and when the Custodian 
issued its vesting order it deducted the taxes and paid the 
Custodian only the balance of the post-war accruals; where¬ 
upon the Custodian sued for the amount deducted which 
Dravo refused to pay. Dravo’s right to recoup the taxes 
in this way was upheld by the courts. 

Appellee endeavors to explain the case by saying that 
in those circumstances the courts will “leave the parties 
where they find them” (p. 7). But the Dravo case is not 
an example of any such rule. Dravo had no right to 
appropriate moneys accruing to the alien from post-war 
royalties because of the taxes paid by Dravo on the 
pre-war royalties, unless Dravo was entitled to equitable 
restitution from the alien. Dravo’s debt to the alien for 
the post-war royalties bore no relation to Dravo's claim 
for the taxes on the pre-war royalties. Dravo would have 
had the same right of recoupment if the debt to the alien 
had arisen from an entirely different transaction. It was 
necessarily an affirmative equitable right. On the strength 
of this case, Dravo could have recovered from anv assets 
of the alien. 

The case, therefore, was squarely a decision that the 
equities were with Dravo, entitling it to restitution from 
the alien for the taxes paid on the pre-war royalties. 

The only difference between that case and the present 
case is that, here, the Custodian had vested the post-war 
royalties and had received payment of them before Gusmer 
paid the taxes. But this difference does not call for any 
different result, because the vesting of the alien’s prop¬ 
erty was not intended to change the rights of claimants 
where, “but for the vesting of their debtors’ property, 
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they would presumably have been able to pursue ordinary 
remedies against the debtor” (Main brief, p. 12). # 

Synthetic Patents Co. v. Sutherland. 22 F. (2d) 491, 
which appellee relied on, has been fully distinguished at 
pages 16-1S of our main brief. As stated by the court in 
that ease, the action was not based upon payment of the 
taxes, but on recovering the amount which claimant should 
have withheld as of the date on which each remittance 
went forward. Therefore, the language from the opinion 
quoted at page 6 of appellee’s brief is pure dictum. There 
is, of course, no provision of the Internal Revenue Code 
which gives the withholding agent, when compelled to pay 
the taxes, the right to recover from the primary taxpayer, 
but that does not preclude the courts from balancing the 
equities as between the two parties and imposing the ulti¬ 
mate liability where it belongs. 

Appellee’s contentions in this case would leave it to the 
whim of the tax collector to determine whether Gusmer 
or Marienfelde’s property should bear the ultimate burden 
of the taxes. An executive agency would make the deci¬ 
sion rather than the courts. 

Finally, there is the fantastic contention at pages 4 and 
11 of ap]^ellee’s brief that permitting appellant to recover 
would prejudice innocent third parties, because the vested 
funds are to be used to compensate Americans who suf¬ 
fered at the hands of the enemy. It is sufficient to say 

* The present case, except for the time of vesting, presents an 
exact parallel with the Dravo case. In the present case, after the 
vesting, when the Government asserted its claim for taxes, appellant 
discontinued further payment of license fees to the Custodian and 
let them accumulate. As shown in the amended claim, the accu¬ 
mulation at August 31, 1948, amounted to $12,981.44 (J.A. 34). 
Instead of filing a claim with the Custodian for the taxes paid, ap¬ 
pellant could have offset the amount of the taxes against the accumu¬ 
lation of license fees, leaving it to the Custodian to sue, as in the 
Dravo case. This would have presented squarely the issue whether 
the vesting had deprived appellant of its remedy against the alien’s 
funds, which it would have had under the Dravo decision if it were 
not for the vesting. This brings us back to the right of subroga¬ 
tion to the Government’s tax claim which was a debt due and 
owing at the time of the vesting. 
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that the statute does not permit the alien’s funds to be 
used for any such benevolent purpose until they have been 
equitably applied by the Custodian to the payment of his 
American and other non-enemy creditors (Main brief, pp. 

♦ 4, 12). In defending against the claim the Custodian 
stands in the shoes of the alien debtor. Section 34(a) 
provides: 

“Any defense to the payment of such claims which 
would have been available to the debtor shall be avail¬ 
able to the Custodian, * * 


II 

Appellant is entitled to allowance of its claim for the 
amount of the taxes and interest which it paid, with in¬ 
terest thereon from the respective dates of payment. 

Appellee’s contentions on this point are tucked away in 
a footnote on page 12 of his brief. There he says that 
tills is a suit against the United States and interest is 
not payable. But the case he cites holds to the contrary— 
that the claim is not against the United States and interest 
may be recovered. 

Miller v. Robertson, 266 U. S. 243, 257: 

“While the suit, as held in Banco Mexican-o v. 
Deutsche Bank, 263 U. S. 591, 603 (affirming 289 Fed. 
924), is one against the United States, the claim was 
not against it. No debt was alleged to be owing from 
it to the plaintiff. The rule of sovereign immunity 
from liability for interest (Judicial Code, Sec. 177; 
National Volunteer Home v. Parrish, 229 U. S. 494; 
United States v. North American, Co., 253 U. S. 330, 
336; Seaboard Air Line Ry. Co. v. United States, 261 
U. S. 299, 304) does not apply.” 

The court in that case also prescribed a liberal inter¬ 
pretation of the Act in the interest of non-enemy creditors, 
saying (p. 24S): 

“By the taking, the property seized would be put out 
of reach of persons claiming it and beyond the power 
of creditors to attach it for debt. The purpose of 
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Sec. 9 was to prevent or lessen losses and inconvenience 
liable to result to non-enemy persons. This provision 
is highly remedial and should be liberally construed to 
effect the purposes of Congress and to give remedy in 
all cases intended to be covered. United States v. # 
Anderson, 9 Wall. 56, 65, 66: United States v. Padel- 
ford, 9 Wall. 531, 53S. The just purpose of the section 
is not to be defeated by a narrow interpretation or by 
unnecessarily restricting the meaning of the word with¬ 
in technical limitations. United States v. Freeman, 

3 How. 556, 565; Dandy er v. Cooley, 24S U. S. 319, 
326: French v. Weeks, 259 U. S. 326,' 32S." 

Appellant claims here by subrogation only what the 
Government could have collected from the alien’s property 
in the hands of the Custodian. If interest had accrued on 
the amount of the taxes, it was part of the claim enforce¬ 
able by the Government, either against the appellant or 
against the alien's property, as the Collector of Internal 
Revenue might elect. 

Appellee in the same footnote on page 12 of his brief, 
also states that ‘‘no interest on tax claims is payable from 
the date of vesting as long as the property is held by the 
Custodian and for six months after return." We are 
unable to find any such provision in Section 36, printed 
in the Supplement to appellee's brief, pages 15-17. Sec¬ 
tion 36(c) provides that statutes of limitation on assess¬ 
ment or refund of Federal taxes with respect to vested 
property shall be suspended for six months and that no 
interest shall be paid upon any refund for such period; 
which has nothing to do with our case. Section 36(d) 
provides that the word “tax" shall include “any interest, 
penalty, additional amount, or addition thereto not arising 
from any act, omission, neglect, failure, or delay on the 
I part of the Custodian.” The exception obviously applies 
in case of failure of the Custodian to file a return and 
pay the tax on income received by the Custodian. 

We have left, then, only the propriety of allowing the 
withholding agent to recover the amount of the penalties. 
It involves a question of public policy that has arisen in 
i cases where a taxpayer has paid a penalty and has then 
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taken a tax deduction for the amount as a business ex¬ 
pense. There is no question about the right to deduct 
interest which is included in a tax assessment ( United 
States v. Jaffray, 97 F. (2d) 48S, CCA 8, 1938, aff’d 
United States v. Bertelsen <£' Petersen Engineering Co., 
306 U. S. 276), but it is generally held that a penalty may 
not be deducted ( Commissioner v. Longhorn Portland 
Cement Co., 148 F. (2d) 276); although it has been stated 
on high authority that there is no hard and fast rule that 
a penalty may never be deducted {Jerry Rossman Corp. 
v. Commissioner, 175 F. (2d) 711, CCA 2, 1949). 

While appellant in the present case had reasonable cause 
to believe that there was no liability to withhold taxes, 
this was not enough to excuse from the penalty {West 
Side Tennis Club v. Commissioner, 111 F. (2d) 6, CCA 2, 

! 1940). Marienfelde has been unjustly enriched to the 
extent of the taxes that should have been withheld, and 
the use of the money in the meantime, but it cannot be 
i said that there has been enrichment in the amount of the 
penalties which appellant was required to pay. It is our 
conclusion, therefore, that the amount of the penalties 
may be disallowed, and appellant’s claim should be allowed 
for the amount of the taxes and interest which were 
assessed and paid, with interest from the respective dates 


of payment, as follows (J. A. 33-34): 

Taxes paid October 20, 1947 . $13,363.88 

Interest on such taxes paid Februarv 
10, 1948 . 6,056.53 


Respectfully submitted, 


John J. Beatty, III 
626 Southern Building 
Washington, D. C. 

Attorney for Appellant 


Charles E. Scribner 
40 Wall Street 
New York, New York 
Counsel 







No. 11223 


33ntteb States Court of Appeals 

FOR THE DISTRICT OF COLOMBIA CIRCUIT 


A. Gusmer. Inc., appellant 


J. Howard McGrath. Attorney General of the United 
States, as Successor to the Alien Property Custodian, 
appellee 


APPEAL FROM FIXAL ORDER OF THE l]XITEI) STATES DISTRICT 
COURT FOR THE DISTRICT fJF COLUMBIA 


BRIEF FOR APPELLEE 

i 


HAROLD I. BAYNTON, 
Assistant Attorney General, 

JAMES D. HILL. 
GEORGE B. SEARLS. 
IRWIN A. SEIBEL, 


Attorneys, 

Department of Justice. Washington, D. C., 

Attorneys for Appellee. 


/illLtd oiCii 'i ivc; ri nC 


Uts, 


r • t j- *■ 

1 ! L * • 



il 


i_C- fi 



QUESTIONS PRESENTED 


1. Whether a person who remitted income to a nonresident 
alien without withholding or returning taxes thereon in viola¬ 
tion of the Internal Revenue Code, after being compelled to 
pay such taxes plus penalties and interest, is entitled, under 
the provisions of Section 34 of the Trading with the Enemy 
Act. to recoup this amount out of the alien's funds in the hands 
of the Alien Property Custodian. 

2. If the answer to the first question is in the affirmative, 

whether Section 34 (a) of the Act, which provides that no 
claim against an alien's vested funds shall be allowed if “not 
due and owing at the time of * * * vesting’’, precludes 

a claim for taxes, penalties and interest paid after vesting and, 
if so. whether the doctrine of subrogation will be applied to 
assist a person who was compelled to make such payments as 
a result of his own failure to comply with the Internal Revenue 
Code and where the effect will be to prejudice innocent third 
persons. 
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STATEMENT 

Appellant’s suit is brought under Section 34 (e) of the Trad¬ 
ing with the Enemy Act (40 Stat. 411, as amended, 50 U. S. C. 
App. § 34 (e), infra, p. 14). to review the determination of 
the Attorney General, as successor to the Alien Property Cus¬ 
todian (J. A. 4S-53), 1 which affirmed the decision of a Hear¬ 
ing Examiner, Office of Alien Property, disallowing appellant's 
debt claim against enemy funds vested by the Custodian (J. A. 
37—46). The case comes here on appeal from an order of the 
District Court affirming the disallowance (J. A. 56). 


1 I>y Executive Order No. 07SS (October I">. 194G, 11 F. R. 119S1) the 
Attorney General succeeded to the powers and duties of the ARC. In this 
brief the terms “Alien Property Custodian’* or “Custodian" will be used, 
as the context may require, to refer either to the Alien Proj>erty Custodian 
or to the Attorney General as his successor. 


(1) 




The facts are not in dispute. In 1933. appellant entered into 
an agreement granting it the right to use a secret process and 
trademark for which it paid a lump sum of 83.000 and agreed 
to pay sales license fees to Chemische Werke Marionfelde A. G. 
(hereinafter called “Marienfclde”). a German corporation (J. 
A. 20-30). By Vesting Order No. 0300. dated May 20. 1946, 
the Custodian vested, among other things, the right of Marien- 
felde to receive these sales license fees (J, A. 5-7). 

From 1933 to 1941. appellant remitted to Marionfelde the 
entire amount of the fees coming due under the agreement, 
without filing a return for income taxes on the remittances or 
withholding or paying such taxes, as required by Section 143 
of the Internal Revenue Code (20 I\ S. C. S 143) (J. A. 36). 
Upon the extension of the federal foreign funds control or 
‘‘freezing” program to Germany in June 1941.- appellant dis¬ 
continued further remittances to Marienfclde. 

After the vesting of Marienfelde’s interest in May 1946. ap¬ 
pellant paid to the Custodian the license fees which had ac¬ 
crued since 1941. With respect to these fees, appellant with¬ 
held and paid income taxes to the Bureau of Internal Revenue 
in July 1940. Thereafter, upon finding that appellant had 
neither made returns nor paid the taxes for the 1933—1941 
period, the Commissioner of Internal Revenue determined that 
deficiencies were due from appellant in the amount of 
813.303.SS. This sum was paid by appellant on October 20, 
1947. Subsequently the Commissioner assessed penalties in 
the amount of 83.340.9S and interest of 86.056.53. which were 
paid by appellant on February 10. 194S (J. A. 36). 

Appellant filed with the Custodian a Notice of Claim which, 
as amended, seeks to recover from Marienfelde's vested prop¬ 
erty the sum of 822.701.39 plus interest, the 822.701.39 repre¬ 
senting the aggregate of taxes, penalties and interest with 
respect to the deficiency assessment for the 1933-1941 period. 
The Notice of Claim alleges in substance that by virtue of ap- 

5 That program aenerally prohibited, except as licensed, transactions in¬ 
volving property in which nationals of designated foreign countries had any 
interest. See Executive Order No. 8389. "> F. R. 1400, as amended. Proppcr 
v. Clark . 337 U. S. 473. 


pellant's payment of tlic S22.7G1.30. Marienfelde became in¬ 
debted to it for this amount and that such debt was “due and 
owing at the time of [the] vesting" of Marienfelde's property, 
within the meaning of Section 34 (a) of the Trading with the 
Enemy Act (J. A. 36). 

The Claims Branch. Office of Alien Property, filed a motion 
to dismiss for failure to state an allowable debt claim within 
Section 34 (a). After oral argument and the submission of 
briefs, the Hearing Examiner held: (1) that appellant’s claim 
is precluded by the unanimous decision of the Court of Appeals 
for the Second Circuit in Synthetic Patents Co. v. Sutherland , 
22 F. 2d 491: (2) that the principle of subrogation, which ap¬ 
pellant sought to invoke in order to relieve itself of the restric¬ 
tion of Section 34 (a) that the debt be “due and owing" at the 
time of vesting, has no application to this type of case; and (3) 
that, in any event, the equitable remedy of subrogation should 
not be applied to relieve appellant from the consequences of its 
own failure to comply with the Internal Revenue Code. Ac¬ 
cordingly. the motion to dismiss was granted and the claim was 
disallowed (J. A. 37-46). 

On appeal, the Hearing Examiner’s dismissal of the claim 
was affirmed by the Director. Office of Alien Property (J. A. 
4S-o3). The District Court affirmed the Director's deter¬ 
mination (Opinion. J. A. 55-56: Judgment. J. A. 56). 

STATUTES INVOLVED 

Pertinent portions of Sections 34 and 36 of the Trading with 
the Enemy Act and of Sections 143. 144. and 145 of the Inter- 
nal Revenue Code are set forth in the Supplement hereto, 
pp. 13—IS. 

SUMMARY OF ARGUMENT 

While appellant's payments of the taxes, penalties and in¬ 
terest may have benefitted the alien, its liability for such pay¬ 
ments arose solely because of its own noncompliance with the 
Internal Revenue Code. In such circumstances, it is well 
established that the courts will not lend their assistance to make 
a claimant whole. 
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In any event, appellant’s payments were not made until 
1947 and 194S. Accordingly, such claim as it did acquire 
against the alien arose only after the vesting of the alien’s 
property in 1946. It is therefore barred by the explicit terms 
of Section 34 (a) which provides that “no debt claim shall be 
allowed * * * if * * * not due and owing at the 

time of * * * vesting * * 

Appellant’s reliance on the equitable doctrine of subroga¬ 
tion. in order to escape the effect of the express limitation of 
Section 34 (a), is misplaced. Having failed to fulfill its statu¬ 
tory duty for each of the years 1933 to 1941. appellant is 
scarcely in a position to ask for the exercise of the court’s 
equity powers to relieve it from the results of its own delin¬ 
quency. It is settled that the doctrine may not be availed 
of by one not alert in discharging his duty or guilty of mis¬ 
conduct. Xor will the doctrine be applied to the prejudice 
of innocent third persons. Application of the doctrine here 
\vill unquestionably diminish the vested funds which Con¬ 
gress. by the War Claims Act of 1948. has decreed shall be 
used to compensate American internees and prisoners of war 
who suffered at the hands of the enemy. 

ARGUMENT 

Section 34 (a) of the Trading with the Enemy Act (Sup¬ 
plement. p. 13. infra) in general authorizes the Custodian to 
apply vested property to the payment of debt claims held 
against the person who owned the property prior to vesting. 
The Section, however, precludes payment of such claims if not 
due and owing at the time of vesting. The questions pre¬ 
sented by this appeal are whether in the circumstances of 
this case appellant has a claim which it may enforce against 
funds in the hands of the Custodian and. if so, whether such 
claim is precluded by the terms of Section 34 (a) as not due 
and owing at the time of vesting. 
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I 

Appellant is not entitled to affirmative relief from the tax 
liability it sustained as a result of its violation of the 
Internal Revenue Code 

Section 143 (b) of the Internal Revenue Code (53 Stat. 61, 
as amended. 26 U. S. C. § 143 (b)) provides in substance that 
all persons having control over income of nonresident aliens 
shall deduct and withhold from such income a tax of a specified 
percentage. Under Section 143 (c) such persons are required 
to make a return thereof, to pay the tax and. in addition, are 
expressly “made liable for such tax.” 3 By Section 145 (b), 
criminal sanctions are imposed for wilfully failing “to col¬ 
lect * * * and pay over such tax * * 

For each of the years 1933 to 1941. appellant failed to with¬ 
hold, return or pay a tax on license fees it remitted to the 
alien. Having been compelled to pay the tax. plus penalties 
and interest, after the vesting of the alien’s property, it now 
seeks to escape the effect of its non-compliance by being made 
whole out of the alien's property in the hands of the Cus¬ 
todian. This it may not do under the case law. quite apart 
from the issue whether appellant’s claim was “due and owing 
at the time of * * * vesting.” as required by Section 

34 (a) of the Trading with the Enemy Act. 4 

The very question presented here was before the Court of 
Appeals for the Second Circuit in Synthetic Patents Co. v. 
Sutherland, 22 F. 2d 491 (C. A. 2), cert. den. 276 U. S. 630. 
In that case the Alien Property Custodian had vested in 1918 
the interests of certain German nationals in the Synthetic 
Patents Company. The vested property was transferred to 
the Custodian and was sold by him for S5.000.000.00. There¬ 
after the Bureau of Internal Revenue made demands upon 
Synthetic for the payment of income taxes which it had failed 
to withhold from income paid to the German nationals be- 


1 Section 144 of the Code (Infra, p. 17) makes the provisions of Section 
143 applicable to the income of foreign corporations. 

‘Appellant's contention that his debt claim “was due and owing at the 
time of • * * vesting" (Brief, 3-7, 13-16) is dealt with under Point 

II herein, infra. 

082867—52-2 
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tween 1913 and 1917. Synthetic complied but subsequently 
brought suit against the Custodian under Section 9 of the 
Trading with the Enemy Act, 5 to recover an equivalent sum 
from the proceeds of the sale of the vested property. There, 
as here, “it was the neglect of the [withholding agent] to 
withhold the amount of the tax and pay the United States 
that required it to subsequently pay by command of the stat¬ 
ute” (22 F. 2d at p. 493). The court in denying recovery 
stated (ibid.): 

Under the statute here considered, where the debtor 
is obliged to deduct the income tax for a nonresident 
alien, and when he fails to do so becomes personally 
liable, the reason for forbidding a recovery becomes 
stronger [than in cases cited by the court in which 
there was no personal liability]. The obligation im¬ 
posed is statutory. There is no provision of statute 
which gives him the right to recover from his creditor, 
having paid the tax under such circumstances. The 
[withholding agent] for five years neglected to with¬ 
hold the amounts sufficient to pay the tax. or to pay 
it. If offered no excuse, but admits its failure to obey 
the statute, and now seeks to recover the'taxes im¬ 
posed upon it by the terms of the statute. This it 
may not do." 


"Section O provided that certain nonenemies were entitled to recover 
any debt "owing front an enemy or ally of enemy” out of property vested 
from that enemy (§ (a)), provided that the debt was "owing to and 
owned by the claimant prior to Oct. (>. 11)17" ($ 1) (c)>. The relation 
between the provision in Section D (e) and the provision that the "debt 
he due and owing at the time of * * * vesting" contained in Section 

:?4 (a) (the World War II statutory counterpart of Section !) (o)). will he 
considered under Point II herein, infra. 

"An additional ground of decision in the Synthetic Patents case was that, 
assuming a right of action arose for the taxes paid, the taxes were not paid 
until after October (1. 11)17. and tto claim arising thereafter was payable 
tinder the statute as it then read. 22 F. 2d at p. 4!>4. While appellant 
seeks to distinguish this additional ground of decision ( P.rief. 10-1S). it 
makes no attempt to distinguish the holding that no right of action arose 
at all. 
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Synthetic Patents Co. v. Sutherland thus squarely holds that 
a withholding agent who pays income to a nonresident alien 
without withholding and paying the required income taxes 
thereon is individually and primarily liable for the payment 
thereof and that subsequent payment of the taxes by the 
withholding agent does not entitle him to affirmative relief 
for the amount of that payment from funds of the nonresident 
alien in the hands of the Custodian. 

McGrath v. Dravo Corporation, 183 F. 2d 709 (C. A. 3). on 
which appellant relies (Brief, 10-12), lends no support to its 
position. On the contrary, it implicitly recognizes the force 
of the position we urge here. Unlike the instant case, the agent 
there was not seeking to recover the tax from the alien’s funds 
in the hands of the Custodian. Rather it was resisting a suit 
brought by the Custodian for payment of an amount equal to 
the tax which the agent, prior to vesting, had off-set against 
funds in its own hands. In denying recovery, the Court con¬ 
fined itself to the ground that the alien who was benefited by 
the payment has no “standing to maintain a suit against [the 
agent] to recover from it the amount of royalty which it had 
off-set against the tax.” 1S3 F. 2d at 713. The Court, how¬ 
ever, carefully avoided placing its decision on the ground that 
when the agent is assessed for the tax, it acquires a right to 
affirmative relief, thereby reconciling its decision with that of 
Synthetic Patents Co. v. Sutherland, supra. For it declared 
that case distinguishable “by the fact that the alien’s property 
had passed into the hands of the Custodian * * * prior 

to the time the withholding agent attempted the set-off.” 
Idem, p. 713. In short, the courts in these circumstances will 
leave the parties where they find them. 

In other contexts, courts have refused to assist one seeking 
reimbursement for losses resulting from non-compliance with 
statutory duties. Thus, in Mills Novelty Co. v. Dupouy, 203 
Fed. 254 (C. A. 7), an agent was denied reimbursement from a 
principal for a fine the former was required to pay because of 
improperly invoiced goods resulting from a mistake of law on 
the part of both. Similarly, in Nettles v. Alexander, 169 Ark. 
380, 275 S. W. 708, one corporate officer was not permitted to 


recover from another any portion of the corporate debts the 
first was compelled to satisfy because of a failure to verify a 
corporate report required by statute of both, even though both 
were morally blameless. 

These decisions establish that the courts will not grant af¬ 
firmative relief to a claimant where the basis of his claim is the 
result of a failure to comply with his statutory obligation. 
Applying this principle to the instant case, appellant may not 
recover from the alien’s funds already in the hands of the 
Custodian. 

II 

Assuming a claim arose upon payment of the taxes, the claim 

was not due and owing at the time of vesting as required by 

Section 34 (a) 

In the preceding section of this brief, we have shown that ap¬ 
pellant acquired no claim for reimbursement out of the alien’s 
funds in the hands of the Custodian, without regard to the time 
it paid the tax. But even if such a claim arose, it did not 
arise until after the vesting of the alien's property and is there¬ 
fore barred by the explicit provisions of Section 34 (a), which 
provides: 

No debt claim shall be allowed under this section if 

it was not due and owing at the time of * * * vest- 

* * «- 

ing 

Application of this provision to the undisputed facts of this 
case is clear. Appellant did not pay the 1933-1941 taxes until 
1947 and 194S. and the property was vested in May. 1946. : 
Certainly appellant had no claim until it paid the tax. Ac¬ 
cordingly such claim as it did acquire was not “due and owing 
at the time of * * * vesting.” 

In Synthetic Patents Co. v. Sutherland, 22 F. 2d 491 (C. A. 
2) (also discussed under Point I. infra, pp. 5-7). the claim¬ 
ant there, like appellant in the instant case, was compelled to 
pay the taxes it failed to withhold after the statutory cut-off 

T For that matter, appellant did not pay any tax, until after vesting, for 
either the pre 1941 or post 1941 income of the alien. 
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date. The Court, after denying recovery on the ground that 
claimant was not entitled to relief because of its non-compli¬ 
ance with the tax statute, held that an independent basis for 
disallowing the claim was the limitation in Section 9 (e) of the 
Trading with the Enemy Act. It declared (22 F. 2d at 494): 

assuming that there was an obligation on the part of 
[the aliens] to reimburse [claimant] for the moneys it 
expended in payment of this tax * * * that obli¬ 

gation could not and did not arise prior to October 6, 
1917. for the * * * taxes were paid March 6. 1919, 

and subdivision (e). section 9 * * * provides that 

in no event shall payment of a debt be made under this 
section unless it was owing to and owed [sic] by the 
claimant prior to October 6, 1917. 

Appellant’s attempt to distinguish the Synthetic Patents case 
because of the difference in the restrictive language of Sec¬ 
tions 9 (e) and 34 (a) does not advance its position (Brief 
16—IS). The enactment of Section 34 resulted from the hold¬ 
ing of the Supreme Court in Markham v. Cabell (326 U. S. 
404) that the restriction of Section 9 (e) was applicable only 
to World War I debt claims. See S. Rept. No. 1839, 79th 
Cong.. 2d Sess., pp. 3-4: H. Rept. No. 2398. 79th Cong., 2d 
Sess.. p. 9. The time limitation in Section 34 (a) quite clearly 
represents the World War II statutory counterpart of 
Section 9 (e). s 

To avoid the effect of the express limitation of Section 
34 (a), appellant seeks to avail itself of the equitable doctrine 
of subrogation. Appellant asserted the applicability of the 
doctrine in each of the stages of this proceeding below and 
its position is summarized in the opinion of the Director. Of¬ 
fice of Alien Property (J. A. 51-52). as follows: 


* Appellant's attempted distinction of the Synthetic Patent* case on it* 
facts, by declaring that the aliens in that case were its sole stockholders 
is without merit ( Drier 1(1-17). As stated in the opinion of the Director 
“A reading of the * * * case * * * shows no reliance on thlt 

factor” (J. A. 51). 


* 
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[Appellant ] argues that as each royalty payment to 
[the alien] accrued in the years 1933 to 1941 [the 
alien], as recipient of the income, owed a debt to the 
United States Government, and that these debts were 
“due and owing.” within the meaning of section 34, 
prior to vesting. Claimant then asserts that by virtue 
of its payment of these debts it should be subrogated 
to the tax claims of the United States Government 
against [the alien], increased by the interest and pen¬ 
alties subsequently assessed for claimant's failure to 
pay the tax. plus interest from the date of payment. 
Its claim should then relate back to the period before 
vesting. 

Appellant's reliance on the doctrine is misplaced, as the 
Hearing Examiner, the Director and the Court below each 
held." Subrogation, of course, “is not a matter of strict right 
but is purely equitable in nature * * Gray v. Jacob¬ 

sen, 50 App. D. C. 353. 13 F. 2d 959. 960. It “can be availed 
of only by a surety alert in discharging its duty * * * 

and not guilty of inequitable conduct.” American Surety Co. 
v. Bethlehem Bank. 314 U. S. 314, 317. See also Gerrnan 
Bank v. United States. 14S U. S. 573; Gray v. Jacobsen, supra, 
13 F. 2d at 960: St. Germain v. Lapp. 72 R. I. 42. 4S A. 2d 
1S1. 1S5: 50 Am. .Jur.. Subrogation. § IS. In German Bank 
v. United States, supra, an administrator embezzled the pro¬ 
ceeds of bonds which on the basis of his representations had 
been improperly cancelled and reissued by the plaintiff banks 
and the Register of the Treasury. In a suit by the heirs, the 
banks, although apparently morally blameless, were held to 
be chargeable with notice of the administrator's misconduct. 
After satisfying the judgment, the banks brought suit against 

“Appellant's contention that the claimant in Synthetic Patents Co. V. 
Sutherland, supra, could not assert the doctrine of subrogation because of 
the language of Section a (e). is without substance, tlirief 17.) It is 
clear that the Court in that case would not have applied the doctrine of 
subrogation to fit the claimant within the restrictive language of either 
Section i) (e) or 34 (a). For it held the claimant’s noncompliance with 
the Internal Revenue Code as disqualifying it from judicial assistance, 
quite apart from the cut-off date. 
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the government, contending that they were entitled to be 
subrogated to the claim of the heirs on the bonds which had 
been cancelled by the Register without authority. In reject¬ 
ing this contention, the Supreme Court stated (14S U. S. at 
5SO-5S1): 

[The banks] are not entitled to be subrogated * * * 

since their right of subrogation arises from certain con¬ 
duct of theirs which was adjudged * * * to be 

tortious * * * [A] person who invokes the doc¬ 

trine of subrogation must come into court with clean 
hands. 

Cf. United States v. Ryder . 110 U. S. 720. 737: In Re Mc¬ 
Grath’s Est., 159 Pa. Sup. 7S. 46 A. 2d 735. 737. 

Appellant's position is scarcely as favorable as that of the 
banks in the German Rank case, supra . which were refused 
subrogation. Having failed to fulfill its statutory duty for 
the years 1033 to 1041. appellant certainly cannot claim to 
be one ‘‘alert in discharging its duty * * * and not guilty 

of inequitable conduct." American Surety Co. v. Bethlehem 
Bank, 314 C. S. at 317. 30 

Furthermore, subrogation is not available to appellant for 
the additional reason that the effect of applying it would be to 
prejudice innocent third persons. By the War Claims Act of 
104S (62 Stat. 1240. 50 U. S. C. App. Supp. IV $$ 2001 et seq.). 
Congress has provided that the net proceeds of German and 
Japanese vested assets shall be used to compensate American 
war claimants, principally internees and prisoners of war mis¬ 
treated by the enemy. Recovery by appellant will, of course, 
result in the diminution of this fund. It is settled that the 
doctrine of subrogation will not be invoked where the rights 

30 It should 1)0 noted that subrogation to the government's tax claim will 
not in any event provide a basis for appellant's recovery under Section 34. 
The authority to pay tax claims out of vested property is granted by Sec¬ 
tion 3G. which was added to the Act at the same time as Section 34. 
Unlike the contrary provisions as to debt claims in Section 34 fa). Section 
30 (a) permits the satisfaction <>f tax claims, whether accruing prior or 
subsequent to vesting. In thus simultaneously enacting different schemes 
for the treatment of taxes and debts. Congress clearly did not contemplate 
the allowance of tax claims as debts under Section 34. 
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of innocent third persons are affected unless the party seeking 
subrogation establishes a superior equity. Washington Me¬ 
chanic’s Savings Bank v. District Title Ins. Co., 62 App. D. C. 
194, 65 F. 2d 827; Gray v. Jacobsen, 56 App. D. C. 353, 13 F. 
2d 959. As between the war claimants and appellant, the 
equities clearly favor the former, since appellant’s loss, for 
which it seeks to be made whole, was occasioned by its own 
failure to comply with the law. In these circumstances, we 
submit, the doctrine has no application. 11 

CONCLUSION 

For the foregoing reasons, the judgment of the District Court 
should be affirmed. 

Respectfully submitted. 

Harold I. Baynton, 

Assistant Attorney General, 

James D. Hill, 

George B. Searls, 

Irwin A. Seibel. 

Attorneys, 

Department of Justice, W ashing ton, D. C. 

Attorneys for Appellee. 

” Even if appellant’s claim for the tax is recoverable under Section 34, 
it is certainly not entitled to recover for the penalties. Those are assessed 
for failure to file a return, unless due to reasonable cause and not to willful 
neglect. Internal Revenue Code, §201. 26 U. S. (’. §201. By Section 
143 (c), the agent is required to file a return and pay the tax. A return 
by the alien, however, is not required if the agent i>ays the tax. Reg. Ill, 
Bureau of Internal Revenue. §20.217-2 (a) (1), 26 CFR 20-217-2 (a) (1). 

Nor is appellant entitled to interest on the taxes, interest and penalties 
it paid from the dates of payment. This is clearly a suit against the United 
States (Miller v. Robertson. 266 U. S. 243) and in the absence of an express 
provision, interest is not payable. United States v. Xorth American Co., 
253 U. S. 330, 336. Section 34 contains no provision for the payment of 
interest. Furthermore, even if subrogation were applied, the interest 
would not be "due and owing at the time of . . . vesting.” Finally, under 
Section 36. no interest on tax claims is payable from the date of vesting 
as long as the property is held by the Custodian and for six months after 
return. §36 (c) and (d) and the Bureau regulations issued thereunder, 
§452.26 (a), 26 CFR 452.26 (a). It would seem that Congress did not 
intend private debt claimants to be in a more favorable position as to 
interest than Government tax agencies. 
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SUPPLE MENT 

1. Section 34 of the Trading with the Enemy Act, 60 Stat. 
925, 50 U. S. C. App. 34: 

Sec. 34. (a) Any property or interest vested in or 

transferred to the Alien Property Custodian (other than 
any property or interest acquired by the United States 
prior to December IS, 1941), or the net proceeds thereof, 
shall be equitably applied by the Custodian in accord¬ 
ance with the provisions of this section to the payment of 
debts owed by the person who owned such property or 
interest immediately prior to its vesting in or transfer 
to the Alien Property Custodian. No debt claim shall 
be allowed under this section if it was not due and owing 
at the time of such vesting or transfer, or if it arose from 
any action or transactions prohibited by or pursuant to 
this Act and not licensed or otherwise authorized pur¬ 
suant thereto, or (except in the case of debt claims 
acquired by the Custodian) if it was at the time of such 
vesting or transfer due and owing to any person who has 
since the beginning of the war been convicted of viola¬ 
tion of this Act, as amended, sections 1-6 of the Crimi¬ 
nal Code (IS U. S. C. 1-6). title I of the Act of June 15, 
1917 (ch. 30. 40 Stat. 217). as amended; the Act of April 
20, 191S (ch. 59, 40 Stat. 534), as amended; the Act of 
June S. 1934 (ch. 327. 52 Stat. 631), as amended; the 
Act of January 12, 193S (ch. 2, 52 Stat. 3); title I. Alien 
Registration Act. 1940 (ch. 439. 54 Stat. 670); the Act 
of October 17, 1940 (ch. S97, 54 Stat. 1201); or the Act 
of June 25. 1942 (ch. 447, 56 Stat. 390). Any defense 
to the payment of such claims which would have been 
available to the debtor shall be available to the Cus¬ 
todian, except that the period from and after the begin¬ 
ning of the war shall not be included for the purpose of 
determining the application of any statute of limita¬ 
tions. Debt claims allowable hereunder shall include 
only those of citizens of the United States or of the 
Philippine Islands; those of corporations organized 
under the laws of the United States or any State, Terri- 
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tory. or possession thereof, or the District of Columbia 
or the Philippine Islands; those of other natural persons 
who are and have been since the beginning of the war 
residents of the United States and who have not during 
the war been interned or paroled pursuant to the Alien 
Enemy Act (50 U. S. C. 21); and those acquired by the 
Custodian. Legal representatives (whether or not ap¬ 
pointed by a court in the United States) or successors in 
interest by inheritance, devise, bequest, or operation of 
law of debt claimants, other than persons who would 
themselves he disqualified hereunder from allowance of 
a debt claim, shall be eligible for payment to the same 
extent as their principals or predecessors would have 
been. 

* * * * * 

(e) If the aggregate of debt claims filed as prescribed 
does not exceed the money from which, in accordance 
with subsection (d) hereof, payment may be made, the 
Custodian shall pay each claim to the extent allowed, 
and shall serve by registered mail, on each claimant 
whose claim is disallowed in whole or in part, a notice 
of such disallowance. Within sixty days after the date 
of mailing of the Custodian’s determination, any debt 
claimant whose claim has been disallowed in whole or 
in part may file in the District Court of the United States 
for the District of Columbia a complaint for review of 
such disabowance naming the Custodian as defendant. 
Such complaint shall be served on the Custodian. The 
Custodian, within forty-five days after service on him, 
shall certify and file in said court a transcript of the 
record of proceedings in the Office of Alien Property Cus¬ 
todian with respect to the claim in question. Upon good 
cause shown such time may be extended by the court. 
Such record shall include the claim as filed, such evidence 
with respect thereto as may have been presented to the 
Custodian or introduced into the record by him. and the 
determination of the Custodian with respect thereto, 
including any findings made by him. The court may, 
in its discretion, take additional evidence, upon a show- 
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ing that such evidence was offered to and excluded by 
the Custodian, or could not reasonably have been ad¬ 
duced before him or was not available to him. The 
court shall enter judgment affirming, modifying, or 
reversing the Custodian’s determination, and directing 

payment in the amount, if any, which it finds due. 

***** 

. Section 36 of the Trading with the Enemy Act. 60 Stat. 

. 029. 50 U. S. (\ App. 36: 

Sec. 36. (a) The vesting in or transfer to the Alien 
Property Custodian of any property or interest (other 
than any property or interest acquired by the United 
States prior to December IS. 1041). or the receipt by 
him of any earnings, increment, or proceeds thereof 
shall not render inapplicable any Federal, State. Terri¬ 
torial. or local tax for any period prior or subsequent 
to the date of such vesting or transfer, nor render appli¬ 
cable the exemptions provided in title II of the Social 
Security Act with respect to service performed in the 
employ of the United States Government or of any in¬ 
strumentality of the United States. 

(b) The Alien Property Custodian shall, notwith¬ 
standing the filing of any claim or the institution of any 
suit under this Act. pay any tax incident to any such 
property or interest, or the earnings, increment, or pro¬ 
ceeds thereof, at the earliest time appearing to him to 
be not contrary to the interest of the United States. 
The former owner shall not be liable for any such tax 
accruing while such property, interest, earnings, incre¬ 
ment. or proceeds are held by the Alien Property Cus¬ 
todian. unless they are returned pursuant to this Act 
without payment of such tax by the Alien Property Cus¬ 
todian. Every such tax shall be paid by the Alien Prop¬ 
erty Custodian to the same extent, as nearly as may be 
deemed practicable, as though the property or interest 
had not been vested in or transferred to the Alien Prop¬ 
erty Custodian, and shall be paid only out of the prop¬ 
erty or interest, or earnings, increment, or proceeds 
thereof, to which they are incident or out of other prop- 
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erty or interests acquired from the same former owner, 
or earnings, increment, or proceeds thereof. No tax 
liability may be enforced from any property or interest 
or the earnings, increment, or proceeds thereof while 
held by the Alien Property Custodian except with his 
consent. Where any property or interest is transferred, 
otherwise than pursuant to section 9 (a) or 32 hereof, 
the Alien Property Custodian may transfer the property 
or interest free and clear of any tax. except to the ex¬ 
tent of any lien for a tax existing and perfected at the 
date of vesting, and the proceeds of such transfer shall, 
for tax purposes, replace the property or interest in the 
hands of the Alien Property Custodian. 

(c) Subject to the provisions of subsection (b) 
hereof, the manner of computing any Federal taxes, in¬ 
cluding without limitation by reason of this enumera¬ 
tion. the applicability in such computation of credits, 
deductions, and exemptions to which the former owner 
is or would be entitled, and the time and manner of any 
payment of such taxes and the extent of any compliance 
by the Custodian with provisions of Federal law and 
regulations applicable with respect to Federal taxes, 
shall be in accordance with regulations prescribed by the 
Commissioner of Internal Revenue with the approval of 
the Secretary of the Treasury to effectuate this section. 
Statutes of limitations on assessment, collection, refund, 
or credit of Federal taxes shall be suspended, with re¬ 
spect to any vested property or interest, or the earnings, 
increment or proceeds thereof, while vested and for six 
months thereafter; but no interest shall be paid upon 
any refund with respect to any period during which the 
statute of limitations is so suspended. 

(d) The word “tax" as used in this section shall in¬ 
clude. without limitation by reason of this enumeration, 
any property, income, excess-profits, war-profits, excise, 
estate and employment tax, import duty, and special 
assessment; and also any interest, penalty, additional 
amount, or addition thereto not arising from any act, 


omission, neglect, failure, or delay on the part of the 
Custodian. 

* * * * * 

3. Section 143 of the Internal Revenue Code, 53 Stat. 60, as 
amended. 26 U. S. C. 143: 

***** 

(b) All persons, in whatever capacity acting, 

* * * having the control, receipt, custody, disposal, 

or payment of * * * fixed or determinable annual 

or periodical gains, profits, and income * * * of 

any nonresident alien individual * * * shall 

* # * deduct and withhold from such annual or 

periodical gains, profits, and income a tax equal to 30 per 
centum thereof. * * * 

(c) Every person required to deduct and withhold 
any tax under this section shall make return thereof 
on or before March 15 of each year and shall on or 
before June 15. in lieu of the time prescribed in section 
56. pay the tax to the official of the United States 
Government authorized to receive it. Every such per¬ 
son is hereby made liable for such tax and is hereby 
indemnified against the claims and demands of any 
person for the amount of any payments made in ac¬ 
cordance with the provisions of this section. 

4. Section 144 of the Internal Revenue Code, 52 Stat. 513, 
as amended, 26 U. S. C. 144: 

In the case of foreign corporations subject to taxation 
under this chapter not engaged in trade or business 
within the United States, there shall be deducted and 
withheld at the source in the same manner and upon 
the same items of income as is provided in section 143 
a tax equal to 30 per centum thereof. * * * 

5. Section 145 of the Internal Revenue Code, 53 Stat. 62, 
as amended, 26 U. S. C. 145: 
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(b) Any person required under this chapter to collect, 
account for. and pay over any tax imposed by this chap¬ 
ter. who wilfully fails to collect or truthfully account 
for and pay over such tax, and any person who wilfully 
attempts in any manner to evade or defeat any tax 
imposed by this chapter or the payment thereof, shall, 
in addition to other penalties provided by law, be guilty 
of a felony and. upon conviction thereof, be fined not 
more than $10,000. or imprisoned for not more than 
five years, or both, together with the costs of prosecution. 





